P.B. 3akomonguH *

OB OBLULNX NMPU3HAKAX MPECTYMN/EHWNIA
MNMPOTWNB MOPAAKA HECEHUNA CNEUMANTbHbLIX
(OXPAHHBbIX) BUAOB BOEHHOW CNYXXEbl

BoopyxeHHble Cunibl Poccnm, MHble BOMCKa U BOMHCKME (DOPMUPO-
BaHusA, NoOMUMO 06 MX 3afay no obecrnevyeHMo 0B6OPOHOCMOCOBHOCTHU
rocygapctea n 60eroTOBHOCTU apMuu, NMPU3BaHbl TaKXe pewaTtb cnewu-
anbHble BOEHHO-CNYXe6Hble 3afayn Mo 0XpaHe rocyAapCTBEHHOrO CyBe-
peHuTeTa U TEPPUTOPManbHONW LLENOCTHOCTU, CYXOMYTHbIX, MOPCKUX U
BO3AYLIHbIX FPaHWL, rocyfapcTBa, BaXHbIX FOCYAapCTBEHHbIX FPaXnaH-
CKMX W BOEHHbIX 006bEKTOB, 60EBOIW TEXHWMKU, BOOPYXeHUs, 6oenpuna-
COB, 06LeCTBEHHOr0 nopsAgka U 06LLeCTBEHHON 6e30MacHOCTK, a Takxke
no obecrneyeHnto 6e30MacCHOCTU JIMYHOTO COCTaBa BOMHCKMX YacTeid u
noapasgeneHnii. PelweHune gaHHbIX 3afay obecneymBaeTcs NOCPeLCTBOM
opraHv3aunm HeCceHMs BOEHHOCNYXaWuMKU cneumnanbHbiX (0XpaHHbIX)
BWAOB BOEHHON CMYX6bl, K KOTOPbIM OTHOCATCA 60eBas cnyxb6a, 6oeBoe
[eXypCTBO, MNorpaHuyHas cnyxba, kapay/nbHas cnyx6a, BaxTeHHas
cnyxba, cnyxb6a no oxpaHe 06LLeCTBEHHOro nopsaka U obecneyeHuto
00LiecTBEHHOW 6€30MacHOCTW, MaTpynMpoBaHWe B FapHW30He W BHYT-
peHHsAsA cnyxo6a.

Mpu onpegeneHHbIX YCNOBUAX HapylweHWs nopagka W npasun
HeCeHMs crewmnanbHbIX BULOB BOEHHOW CAyX6bl BAEKYT YrON0BHY OT-
BETCTBEHHOCTb, YTO OMpejAenfeTcs NOBbIWEHHON 06LeCTBEHHOW onac-
HOCTbIO TaKMX AesHWiA, NOCKONbKY Takne HapyLeHUs, MOMUMO NPOYero,
BIEKYT MPUUYUHEHNE MO0 CO3[AI0T Yrpo3y NPUUYMHEHUA Bpefa OXpaHs-
eMbIM BOEHHOCNYXaLUMN 06beKTam.

YK P® cyuwecTBeHHO U3MEHW/T CUCTEMY HOPM 06 OTBETCTBEHHOCTU
BOEHHOC/YXaLLMX 32 NPeCTYNHble HapyLleHNs NopsafKa HeCEHUA crneun-
anbHbIX (OXpaHHbIX) cnyx6. Mpexge BCero, BNepBble yCTaHOB/EHA YrO-

*© 3akomonguH P.B., 2013.

3akomonauH PycnaH BanepueBuu, fOLEHT Kadeapbl YrON0OBHOMO npasa WU npo-
uecca tunmana Camapckoil rymaHWTapHOW akagemuu B TI. TOMbATTW, KaHAuaT
HOPUANYECKNX HAYK, JOLEHT.
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NI0OBHAs OTBETCTBEHHOCTb 3a HapylUueHWe NpPaBWn HeceHWUs CyXObl Mo
oxpaHe 06LlecTBEHHOr0 nopsagka v obecnevyeHuUto 06LLECTBEHHON 6e3-
onacHocTu (cT. 343 YK P®) 1 3a HapylueHne yCTaBHbIX MpaBu naTpy-
NUpoBaHMA B rapHusoHe (cT. 344 YK P®). Kpome TOro, B cT. 344 YK
P® 6binn 06beAMHEHBI fiBA CAMOCTOATE/IbHbIX COCTaBa - HapylleHue
YCTaBHbIX MPaBU/l HECEHWUA BHYTPEHHel cnyX6bl M HapylleHuWe ycTas-
HbIX MPaBW NaTpPynIMpoBaHWA B rapHU30HE, YTO LieiecoobpasHo B CBA3U
06LHOCTbIO KNHOYEBLIX NPU3HAKOB COCTABOB 3TUX MPECTYMN/IEHWUNA.

COOTBETCTBEHHO, K NPECTYNIeHNAM MPOTUB MNOPAAKa HeCeHua crne-
UManbHbIX (0OXpaHHbIX) BWAOB BOEHHOW CAyXObl CErofgHsa OTHOCATCA:
HapylleHue npaBun HeceHus 6oeBoro gexypctea (cT. 340 YK Po);
HapyLlleHWe MpaBUa HECEHWS MOTPaHMYHOl cnyxX6bl (cT. 341 YK P®);
HapyLlleHne yCTaBHbIX MpaBua KapaynbHOW cnyx6bl (cT. 342 YK PO);
HapyLleHve MpaBuWa HeceHUs Cnyxo6bl Mo oxpaHe O6LECTBEHHOro no-
pagka n obecnevyeHnto obLiecTBEHHOW 6e3omacHocTh (cT. 343 YK PO);
HapyleHue ycTaBHbIX NPaBWU/i HECEHUS BHYTPEHHel cnyx6bl 1 natpy-
NMpOBaHunA B rapHusoHe (cT. 344 YK P®).

[aHHble BUAbI NPeCTYN/eHUn 06nagaloT psagoM 06LWuX YepT, yTo
00ycnoBneHo 06BbEKTOM, Ha KOTOPbIA OHWM NOCAralT, —NOPSAOK Hece-
HWSA cneunanbHbiX (OXpaHHbIX) BUAOB BOEHHOW CnyX6bl. Kak oTmevan
B.H. KyapsBues, Bce crneynanbHble CNy>K6bl UMeOT pag o6lWux yepT u B
onpeAeneHHoON CTEeNeHW CXOAHbI Mexgy coboil. B cBssum ¢ aTum BO3-
MOXHO OMpejennTb 06l Me vepTbl, MPUCYLLME BCeM BMAaM cneuuanb-
HbIX BOEHHbIX CAYX6 W, Kak cneAcTBue, NPeCTYnaeHuWsM, NpefycmoT-
peHHbIM CT.CT. 340344 YK Po®.

MpaBoBOE perynmpoBaHne 0XpaHHbIX BUAOB BOEHHOMN CNyX6bl npu-
3BaHO o06ecneymBaTb BbIMOMHEHWE CMeUUaNnbHbIX 334a4 [eXYPHbIMU
nogpasfeneHnamMn W Hapagamu, Bbl4enfaemMbiMU U3 4YMCNa BOEHHOCNY-
Xalunx, B MMPHOE U BOEHHOE BPeMS W BK/IKOYaeT B Ce6S KaK pernameH-
Tauuio nopsafKa UX HECEHUS, TaK U OTBETCTBEHHOCTb 3a UX HapyLLeHue.

CneumnanbHble (OXpaHHbIe) BUAbI BOEHHOW CNYX6bl HampasieHbl Ha
O0XpaHy WHTEpecoB rocyfapcTtsa, o6lecTBa U NMYHOCTU, o0b6ecrneyeHue
6e30nacHOCTU TroCYAapCTBEHHbLIX U BOEHHbIX 06BLEKTOB, CBfA3aHbl C Bbl-
NOJIHEHWEM B MWUPHOe BpeMsA G0eBbIX 3afay W npefgnonaraldT B 0COObIX
cnyyasx npumeHeHue QU3NMYeCKoin cunbl, 60eBOI TEXHWUKKN, BOOPYXKEHUA
N CcreucpeacTs.
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CneumnanbHble (0XpaHHbIe) CNy>x6bl opraHn3oBaHbl TaKMM 06pasom,
YTO UX HECYT Nepuoauyeckun, B TeYeHWe OMNPeLeNeHHOro Cpoka, CMeHs-
lolLnecs LeXypHble nofpasfeNeHns UM OTheNbHble HapsAfbl BOEHHO-
CNy>Xalmx, BblfenseMble W3 cOCTaBa BOWHCKMX 4acTeid u nogpaspgene-
HWIA. TIpy 3TOM yKasaHHble n1La Ha BPEMS HECEHUS OXPaHHOW CnyXo6bl
nprobpeTatoT JOMONHUTENbHbIE MPaBa U 0653aHHOCTH, CBA3aHHbIE C Xapak-
TEPOM Cy>6bl, TO eCTb HAfleNATCA CNeLnanbHbIM NPaBoBbIM CTATYCOM.

BaxHbIM, 60fee TOro, onpefensaoWwmMM 3N1EMEHTOM CreunanbHoro
MpaBOBOro cTatyca BOEHHOCNY>XaLnUX ABMAKTCA CreunanbHble BOEHHO-
cny>kebHble 0653aHHOCTM. Kpome TOro, gaHHble 06593aHHOCTM NpeacTaB-
NAT CO60A MHAMBUAYANN3UPOBAHHbIM 3/1eMEHT CNeLunanbHOro npaso-
BOMO CTaryca BOEHHOCNYXalnX, NOCKOMbKY OHW BO3NaratoTCH Ha BOEH-
HOCNY>KalWnx TONbKO NpU OMNpefeneHHbIX Cny>KebHo-60eBbIX UK Ypes-
BblYaHbIX 06CTOATENBCTBAX, NMPU 3TOM MMEET MeCTO YeTkas pernameH-
Tauusa nopsagka ux UCMoJsIHeHNA.2

BaXHO OTMeTWUTb, YTO UCMOJIHEHWNE BOEHHOCNYXAW UMK Cheunans-
HbIX BOEHHO-CNYXe6HbIX 0683aHHOCTe UMeeT BPEMEHHbIW, KakK npaBu-
N0. KPaTKOCPOUHbIWA xapakTep. Mpyu 3TOM MEPUOZUYHOCTb U BPEMS Bbl-
NOMIHEHMS CheumnanbHbIX BOEHHO-CNYXe6HbIX 0683aHHOCTEN, & COOTBET-
CTBEHHO, U HECEHUA CMeLmnanbHbIX CMY>X6 CTPOro pernaMmeHTUpoBaHsbl.

MecTo HeCceHMs OXpaHHbIX CNYX6 TaKxe CneuuanbHO pernaMmeHTn-
poBaHO B yCTaBax W UHbIX MPaBOBbIX aKTaX, N3JaHHbIX B COOTBETCTBUM C
yCcTaBaMu 1 B UX pa3suTue (MocT, MapLpyT NaTpyMpoBaHua 1 T.0.).

Hapagy ¢ Tem, 4YTo cneuuanbHble CnyX6bl MMelT 06Llwmne ycnosus
opraHvsauyuy, HasHauyeHue U BbIMOMHAEMbIE UMW 33fadyM CYLLECTBEHHO
pasnnyatoTcs, YTO HaXO4UT OTPAXeHWe 1 B UX NPaBOBOM PeryimpoBaHuu.

MpaBoBble OCHOBAaHWA OTBETCTBEHHOCTWM BOEHHOCNYXaLMX 3a
HapyLleHne NpaBu/ HeCeHWA crneuunanbHbIX CNYXX6 COCTaBNAT pasnu-
yaroLimecs no CBOe PULNYECKO cune npaBoBble akTbl. HopMaTuBHbIe
NnpaBoOBble aKTbl W U3[aHHble B UX Pa3BUTUe BeLOMCTBEHHblIe NpaBOBble
aKTbl yCTaHaBNMBAIOT CreLuabHble NPaBuia HECEHUA OXPaHHbIX CNyXo6
[LeXYPHBIMU CUTaMU U CPeSCTBaMMU.

B cBfi3n ¢ aTUM Hopmbl cTateil 340-344 YK P asnqawTcs 6naHkeT-
HbIMW, MOCKOJ/IbKY MOPSALOK W MpaBuia HECeHWs cneuunanbHbiX (0XpaH-
HbIX) BUAOB BOEHHOM CNYX6bl OTPaXKeHbl B UMEIOLMX pas3inyHbIi NpaBo-
BO XapakTep HOPMaTMBHbIX aKTax: (efepanbHbiX 3aKOHaX, 06LLEeBOUH-
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CKMX W cneuunanbHblX ycTaBax, NMpuKasax U [UPEKTUBaX MWUHUCTEPCTB U
BEAlOMCTB, a TaKXXe WU3[jaHHbIX Ha UX OCHOBE U B WX Pa3BUTUE UHCTPYKLM-
AX, HacTaBNeHuAX, npasunax v T.4. Ha 3aTo 06CTOATENLCTBO YKa3biBaeT U
BoeHHasa konnerus BepxosHoro Cyga P®, obpawias BHUMMaHWe BOEHHbIX
CYA0B Ha HEO6XOAMMOCTb NPW ONUCAHWMW B NPUTOBOPEe 06BEKTWUBHOI CTO-
POHbI COCTaBOB AaHHbIX MPECTYM/EHWA TOYHO YKasblBaTb, Kakue KOH-
KPeTHO MpaBu/fia HeCEHWA CneLmanbHoi cny>6bl, NPeayCcMOTPEHHbIe cre-
LuanbHbIMU aKTamMmu, HapylleHbl.3 BMecTe ¢ TeM, Kak CnpasefnBO OTMe-
yaeT O.K. 3aTenenuH, ecnv B KOHKPETHOM C/y4yae He yjAaeTca YCTaHo-
BUTb, Kakue WMEHHO MpaBufia Hapywu/i BOEHHOCMYXALWA WU rhe OHK
npesycMOTPeHbl, TO BOWHCKWIA XapakTep COBEPLUEHHOrO MPecTynneHus
«MOXeT 6bITb MOABEPrHYT COMHEHUIO».4 Mbl, B CBOK 04epefb, 3aMeTuUM,
4yTo, 6oNiee TOro, COCTaB MPeCTYN/EHNS NPOTUB MOPSALKA HECEHMA CreLm-
anbHOW CNy>X6bl B TaKOM Cnyvyae O4HO3HAYHO [O/KEH OblTb MCKIOYEH.
BoeHHOCNyXalnii B TaKkOM cfiyvyae MOXeT OblTb MpUBMEYEH K OTBET-
CTBEHHOCTM NN6O 3a MHOe NPecTynieHne NPOTUB BOEHHON CNyX6bl, M60
3a 06LLeyroN0BHOe —IpM HAIMYMM NPU3HAKOB COOTBETCTBYIOLLEr0 COCTa-
Ba.

CneumnanbHble nNpasBuia AO/MKHbI OTBeYaTb OMpefeneHHbIM Tpeb6o-
BaHuUAM. Tak, A.A. Tep-AKonos Bblensan obuwmue Tpe6oBaHUs AN BCEX
cneumnanbHbIX npaBui NOBEEHUSA, B TOM YUCNe U NpaBuUi HECEHUS cre-
LManbHbIX BUAOB BOEHHOW CNYXObI:

- cneyuanbHble NpaBufia AOMKHbI COOTBETCTBOBATL PEryINPYEMBIM
OTHOLUEHUAM;

- COOTBETCTBME COLEPXKAHMA MPaBUI PeryinpyeMmbiM OTHOLUEHNAM
BO/MKHO MPOABAATLCA B 3aKOHOMEPHOM HACTYMNAEeHWUN MOCNeACTBUIA:

- chneyuanbHble npasuna JONMXHbI ObITb NOMHBIMU, TOYHOE WX CO-
6nt04eHne LOMKHO UCKNI0YaTh BO3MOXHOCTb NPUYMHEHUA Bpeda pery-
NMpyembiM 06LLECTBEHHbIM OTHOLLEHUAM;

- creymanbHble NMpaBuia HOCAT OTHOCMTENIbHO BCEOOLNIA XapakTep;

- cneynanbHble npaBuaa [AOMKHbI obecneymBaTb 6€30MacHOCTb
rpaxgaH, HaxoAALWKXca B perynvpyemoii cdepe 06l eCTBEHHbIX OTHOLLE-
HWA;

- cneumanbHble npaBuia LO/MKHbI YYUTbIBATb Hann4ymMe BO3IMOXHO-
CTW UX UCMOJHEHNS;
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- creywanbHble npasufia A0MKHbI 6bITb CNOCOGHBIMU MPU WX CO-
6nofeHN Npesynpexaatb BpefHble MOCNeCTBUS;

- creymanbHble nNpasuna A0/MKHbI 6biTb HENPOTUBOPEYNBLIMU.5

O6A3aTeNbHbIM YCN0BMEM OTBETCTBEHHOCTU 3a HapylleHWe cneuu-
anbHbIX MPaBWU/ ABMAETCA UX 3HAHWE W NPeAyCMOTPEHHas 0643aHHOCTb U
BO3MOXHOCTb WX M3yyeHus. Tak, 0AHON M3 (YHKLMOHAaNbHbIX 0653aH-
HOCTeli Cy6beKTOB crneumanbHbiX (OXPaHHbIX) BWAOB BOEHHOW CNyXObl
ABNAETCA M3Yy4YeHUe COOTBETCTBYIOLMX YCTAaBOB M M3[4aHHbLIX Ha UX OC-
HOBE M B UX pa3BUTWE BEJOMCTBEHHbIX MPaBOBbIX aKTOB (MHCTPYKLWA,
NOM0OXeHW, HacTaBNeHNA, PYKOBOACTB, NMPWMKa3oB W T.4.). [apaHTusaMu
3TOro ABNAIOTCA NPOBeAeHWe Y4YeOHbIX 3aHATWUI U 06A3aTeNbHbl WH-
CTPYKTaX 3acTynawLwux B Hapsas.

BugoBbiM 06BbEKTOM [aHHbIX MPEeCcTynieHuii ABNAETCA NOPALOK
HeceHuns crneumanbHbliX (OXPaHHbIX) BUAOB BOEHHON CNYXObI.

HeceHune cneumanbHbIX BULOB BOEHHOW CNy>6bl opraHu3yeTcs B
CTPOromM COOTBETCTBMM C HOPMATMBHLIMW MpaBuiamun, ycTaHas/NBal0-
WMMKN MOpAAOK ee HeceHusa. bonee Toro, Kak oTmeyvaet BoeHHas Konsne-
rua BepxosHor o Cyga P®, B cnyyae opraHusaumy HeceHusa crieyuans-
HOW cny>X6bl B HapyLUeHWe YCTAHOBIEHHOTO CreLmnanbHbIMU MpaBuiamm
nopafKka OCHOBaHWA ANA YrOJ0BHOW OTBETCTBEHHOCTW 3a HapylleHue
npaBu/i HECEHUA CMeLManbHON CnyX6Obl OTCYTCTBYIOT.

Kpome knaccudukaumm obbeKTa NpecTynneHns «no BepTukKann», B
HayKe YrofnOBHOro npaBa TPajuMLMOHHO WCNOMb3YyeTca W Apyroi Bug
Knaccuukaumm —«no ropusoHTanmn».7 CyTb 3TOW Knaccupumkaunm 3a-
KNt0YaeTca B Ae/IeHNN HernocpeicTBeHHOro 06beKTa Ha OCHOBHON U Ao-
NOMHUTENbHbIN (065A3aTeNbHbLIN 1M haKynbTaTUBHbIN). Takaa knaccudu-
Kaumna o6beKToB MpecTynieHuii NPpUMeHNMa K TaK Ha3blBAEMbIM MHOTO-
0OBEKTHBIM MPECTYMNEHUAM, K YNCTY KOTOPbIX OTHOCATCA U NpecTynne-
HUA, NpejycMoTpeHHble CT.CT. 340-344 YK P®. [laHHble npecTynneHuns
MOCAralT He Ha OAMH (OTAE/bHbIN) HENOCPEACTBEHHbI 06BLEKT, a 04HO-
BPEMEHHO Ha HECKO/bKO CMEeXHbIX 06bEKTOB, TO €CTb Ha HECKO/bKO
HenocpeAcTBEH HbIX 06BEKTOB.

OCHOBHbIM HEMOCPeACTBEHHbIM 06BEKTOM paccmMaTpuMBaeMbiX Mpe-
CTYNNeHW BbiCTynaeT NOPALOK HECEHWA KOHKPETHOro Buaa crneuuanb-
HOM cnyx6bl, a [ONOAHUTENbHbIMW (0643aTeNbHLIMW UAN PaKyNbTaTuB-
HbIMW) 00BbeKTaMM ABNAKOTCA COBCTBEHHOCTb; HEMPUKOCHOBEHHOCTb,
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34,0pOBbe, YeCTb U [OCTOMHCTBO JIMYHOCTU; 0OLLECTBEHHAS HPaBCTBEH-
HOCTb U Jpyrue coumnanbHble LeHHOCTW.

MHOroo6beKTHOCTb NpecTynieHnii NPOTMB MOpPALKA HeCeHUs cre-
LManbHbIX CMYX6 3HaYMTENbHO MOBbIWAET CTEMNEHb WX 06LECTBEHHON
onacHocTu.

B pamkax aHanu3a 06beKTUBHbIX MPWU3HAKOB paccMaTpuBaeMbiX
COCTaBOB, KaK CMpaBef/IMBO OTMEeYalT Crneunannctbl, OTAeNbHOIO BHU-
MaHus TpebyeT BOMPOC TO/MKOBaHWSA, COOTHOLIEHWA W pasrpaHUYeHuns
TaKWX MOHATUIA, Kak «MOPALOK HECEHWA CneLunanbHOR cnyx6bi» n «npa-
BUNa HECEHUS cneumanbHO cnyx6bi». OCHOBY 3TUX MOHATWUIA, 6e3-
YCNOBHO, COCTABASOT MOHATUA «NOPAJOK» U «NPaBUIO».

B 06wWweynoTpebnTeNnbHOM CMbiCie TEPMUH «MOPALOK» 03HauvaeT
npaBu/bHOE, HanaXeHHOe COCTOAHME 4ero-nm6o, a «npaBuio» - 37O
npeanncaHue, ycTaHaBAnBalLLee NOPAAOK 4ero-nn6o.9

OCHOBHbIMW MpW3HaKaMu Nopsfka ABNAIOTCA CTpOras onpefdeneH-
HOCTb KaKux-nmbo [eiicTBUi, NOCNef0BaTe/IbHOCTb 3TUX [AeACTBUNA,
onpejensemas yCTaHOB/MEHHbIMU ANA 3TUX feicTBUIA npaBunamu. B oT-
nu4yve OT Mopsjka nNpaBwio npegcTtasnseT coboil npefnucaHue, ycTta-
HOBKY, HOpPMY MOBEAEHWNsA, HanpaB/eHHYI0 HEMOCPefCTBEHHO Ha nops-
[OK Kak Ha 00beKT perynuposaHus. MNpu 3ToM NOPAAOK W ONpejenso-
e 3TOT NOPSAAOK NpaBuaa He MOTyT CYLLecTBOBaTb aBTOHOMHO Apyr OT
Lpyra, NOCKOMbKY MOPAAOK He MOXeT UMeTb MecTo 6e3 ycTaHaBnMBalo-
WMX N Perynmpyrowmx ero npasun, a npasunia He MoryT 6biTb camofo-
CTaTOYHbIMU 6€3 BbipaXeHUA onpefeneHHON 3aKOHOMepPHOCTH, onpeje-
naemoli Kak nopagok.1 Kak ykasbiBan A.A. Tep-AKoMoB, oTpaxas, 3a-
Kpennas u (UKCUpYA YCTaHOB/IEHHbI NOPAAOK OTHOLEHWI, npaBuna
BbIMOHAKT (PYHKUMIO (POPMUPOBAHUA AOMKHbIX OTHOLIEHWIA Mexay
cybbekTamu. 1

MopAfoK HeceHMs crewLmanbHO cnyX6Obl XapakTepu3syeTcsa CTPOroin
ONpeAeneHHOCTbI0O W MOC/MeA0BaTeNbHOCTbIO XWU3HU W [eATeNbHOCTU
BOEHHOCNY>XaLNX B COOTBETCTBMM C TpeboBaHWAMM CcrneunanbHo
CNyX06bl, YCTAHOB/IEHHbIMU CNelnanbHbIMU NpaBunamMn. Takne npasuna,
KaK y)>ke 0TMeyanoch Bbille, ChOPMYNPOBaHbI B MPaBOBbIX aKTax, ycTa-
HaB/MMBaKOLWMNX MPaBOBble OCHOBAaHWA OTBETCTBEHHOCTM BOEHHOCNYXa-
WMX 32 HapylleHue nopsaka HeceHWs cneuumanbHbiX cnyx6. To ecTb
NOPAAOK HeceHWs creynanbHbiX (OXpaHHbIX) CNyX6 onpefensercs co-
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BOKYMHOCTbIO OJHOPOAHbIX CMeunpUYecknX BOWHCKUX OTHOLLIEHWIA,
XapakTepmn3yroLwmxca ocobbiMK LenamMun, cofepxxaHuem, yyacTHUKamMu un
YyperynnpoBaHHbIX CneluanbHbIMU npasunammu, ChopmMyiMpoBaHHbIMU B
cneumnanbHbIX NMPaBoBbIX aKTax.

Takum 06pa3om, NOPAAOK HECEHMA CneunanbHol cnyxobl - 370 0p-
raHvn3oBaHHas B COOTBETCTBMW CO CreuuanbHbIMU Mpasuiamy cTporas
OnpefeneHHocTb, CUCTEMAaTUYHOCTbL U MOCNEA0BATENIbHOCTbL BbIMO/HE-
HUA BOEHHOCNYXALUMKN CcneLmanbHbIX BOEHHO-CNYXeOHbIX 0653aHHO-
CTell B LeNIAX pelleHmns 3a4ay crneunanbHom cnyxobl.

MpaBnna HeceHWs crnewLnanbHbIX BULOB BOBHHON CNyX6bl 0THOCATCH
K creymanbHbIM npasuiamM nosefeHns. B cBA3W € aTUM cofepxaHue npa-
BU/1 HECEHUA CMeLnanbHOM cnyX6bl U NpeabaBAseMble K HUM TpeboBaHus
OnpegensTca B COOTBETCTBUMM C OOWMMMW MPUHLMNAMWU, MPUCYLLUMA
cneyuanbHblM npasunam. CneumnanbHble npasuia npefHasHavyaroTCA AN
OMpefeneHHoN KaTeropmm nojdeii - cneymanbHbiX Cy6bekToB, Ha KOTOPbIX
BO3/10)KEHO WCMOJIHEHVE CTPOrO OMNpefeneHHbIX 3TUMKU MpaBunaMm 0Co-
6bIx 06a3aHHOCTe. MNpaBMNaMu HeceHUs cneunanbHbiX BUAOB BOEHHON
cnyx0bl OnpefenaloTcs HOPMbl 0693aTeNIbHOr0 MOBeAEeHUs BOEHHOCNY-
Xalymx, BblpaxalLerocqd B COBEpPLIEHUN MPEefNUCaHHbIX MpaBunamm
LeiicTBMIA Unn B 3anpeTe Ha WX COBEPLUEHME, YCTAHOBIEHHOM 3TUMU Mnpa-
BUnamu. MNpaBuna HeceHUA cneuuanbHbIX CNY>X6 HepaspbiBHO CBA3aHbl C
NOpPAAKOM HeCeHWs creuunanbHbiX CNyX6, onpeaenatoT 3TOT MOPAAOK U
YCTaHaBNMBAKT OTBETCTBEHHOCTb 3 €ro HapylleHne. VICTOYHMKaMu npa-
BU/I HECEHWA CMeumnanbHbiX CNyX6 ABNAIOTCA BEAOMCTBEHHbIE NPaBOBble
aKTbl (ycTaBbl, NpUKasbl, [UPEKTUBLI, HACTABNEHUA U T.N.).

Takum 06pa3om, Nog npaBuaaMm HeceHUs cneunanbHbiX (OXpaHHbIX)
BUJOB BOEHHOW CNy>X6bl cnegyeT MOHWMaTb CHOPMY/IMPOBAHHbIE B BOEH-
HO-aAMUHUCTPATUBHBIX HOPMax W NpefHasHavyeHHble AN ONpefeneHHbIX
KaTeropuii BOEHHOCAYXaL WX NPefnucaHns, MONOXEHUS, YCTaHOBKU U
NPUHUMNBI, ONpefensatome NopsajgoK HeceHusa crneuuanbHbIX Cnyx6.

B coBpeMeHHO cneunanbHO NUTepaType BbICKa3biBAeTCH MHEHWUE O
TOM, YTO HapyLleHWe cneuunanbHbIX NpaBwui CrefyeT pacueHuBaThb Kak
CaMOCTOATENbHYIO (hOpPMY MPOTMBOMPABHOro nosefeHus. Tak, A.A. Tep-
AKOMOB, UCXOAA M3 CeunpuyecKoin CyLLHOCTHON XapakTepucT uku npe-
CTYNNEHWNIA, BbIPaXaloWMUXCs B HapyLWeHWW creuuanbHbiX NpaBui MnoBse-
[eHns, nonaran, YTo Takoe HapylUeHWe ABNAETCH CaMOCTOATEIbHON dop-
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MOl aHTMOG6LECTBEHHOTO MOBEAEHUS Hapsgy C TPagULUOHHbLIMMK - [Aeii-
CTBMEM U 693,13,e17|CTBV|eM.12 Takoin nogxog pasgenset u AJT. BaHOB, OT-
Meuasi, YTO «HapyLlleHue crneyuanbHbiX NpaBuUa Kak efuHbIi MoBeAeHYe-
CKWIA aKT MOXET BblpaXaTbCs U B [LeACTBMM, U B 6e34eliCTBMM OfHOBpE-
MEHHO M 00bEKTUBHO HE CBOAWUTCA MOMHOCTHLIO HU K NEPBOMY, HU KO BTO-
pomy». [03TOMYy, MO MHEHMIO aBTOpa, B AAaHHOM C/ydvae LenecoobpasHo
roBOpPUTb O HEKOEeli HOBOW (popMe MPecTynHOro NMOBeAEeHUs, BKAKOYaLLei
B ce6d 0AHOBPEMEHHO MPM3HAKKN KaK AeiCcTBNSA, TaK 1 6e3felicTBUA. 13

Monaraem, YTO TakoW BbIBOJ YUYEHbIX OWNOGOYEH. B pycckom A3bike
CNOBO «HapyLWWTb» MOHUMAETCA KaK «He BbIMOJHUTb, He COBMIOCTU» .14
Mpu HapyweHWW MpaBuA HECEHUS CreuunanbHbiX CAYX6 peyb nget o
HEBbIMOMHEHUN OMNPeAEeNeHHbIX MpeanucaHunii, KOTopble MOFyT 3aK/to-
yaTbCs U B 3anpeTe COBepLUEHWS KaKUX-1Mb0 [LelACTBUIA, KOTOpble BU-
HOBHbI COBEPLUAET, UTHOPUPYS 3anpeT. B Takom cnyvae fesHne MOXeT
O0AHOBPEMEHHO COAepXXaTb NPU3HaKN U LelicTBUS, 1 6e3felicTBuUs, ogHa-
KO BpAf4 NN LenecoobpasHo pacueHnBaTh 3TO KaK HEKYH HOBYH (opmy
npectynHoro nosefeHus. Monaraem, Takas cUTyauus BNOJHe yKnafbl-
BaeTCsA B TPAAULMOHHYIO TPAKTOBKY (POPM NPECTYNHOro fesHWsA: O4HU
NPecTynHble AeSHNA COBEPLUAIOTCS UCKYNTENLHO B JOpMe AeiicTBus,
LpYTue - WUCKI4YMUTEeNbHO B opMme 6e34elicTBUSA, TPETbM XE UMEKT
CMellaHHYH npupoay, 06nafas npusHakaMmu Kak geicTBus, Tak n 6es-
[elicTBMA B TOM Yuc/ie O4HOBPEMEHHO.

Takum 06pa3oM, HapyLlleHWe NpaBu/l HECEHUA CheLnanbHbIX BULOB
BOEHHOW CNyX6bl MOXET BbIPa3MTbCA Kak B HEBbINOMHEHUU NN6GO He-
HagfiexaweM BbINOIHEHUW CMeunanbHbIX BOEHHO-CNYXEBHbIX 0653aH-
HocTeih (T.e. B 6e3feiiCTBUMN), TaK N B COBEPLUEHMMN 3aNpeLLeHHbIX feii-
CTBUNA (T.e. B AeiCTBUM).

Kpome TOro, cnegyer cOrnacutbCs € TeM, YTO BaXKHbIM (PAKTOPOM
ABNSAETCA MH(POPMUPOBAHHOCTb BOEHHOCNYXALLEro O CreunanbHbIX npa-
BMWMax NOBeAEeHUS B MEpPUOf HECEeHWA CheuunanbHbiX BUAOB BOEHHOW
cnyxo6bl. Tak, O.K. 3atenennH, oTMevaeT, YTO «0653aTe/IbHbIM YC/10BU-
€M OTBETCTBEHHOCTW 3a HapylleHue crneyuanbHbIX NpaBus, UCX0AA UX
MH(OPMAaLMOHHOIO0 XapakTepa cnocoba yACHeHUs OMacHOCTW [aHHOro
HapyLleHus ABNAeTCA 3HaHWe NpaBW UM Hanuume 0643aHHOCTM W3-
YUTb COOTBETCTBYHOLWMe npaBuna. HesHaHWe npasBun, TO eCTb HEMOArO0-
TOB/IEHHOCTb /MUA K WCMOMHEHUKO CheuuanbHbiX (QYHKUWA, ...MOXEeT
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CNYXUTb OCHOBAHWEM [N HENpuUB/IEYEHUA K OTBETCTBEHHOCTW Npwu
YCNOBUW, YTO INLO B lAHHOM C/ly4Yae He A0/MKHO 6bIN0 UX 3HATb» .15

Kak otmetun MNneHym BepxosHoro Cyna P® B n. 8 MOCTaHOB/IEHUA
Ne 3 ot 3 anpens 2008 r. «O npakTWKe pacCMOTPEHMA cyhamu Yrosos-
HbIX fien 06 YKNOHEHUN OT NPU3biBa HA BOEHHYIO CNYXOY M OT MPOX0OX-
[eHNs BOEHHOW MW anbTepHATUBHON rpaxaHCKoW cny>|<6|>|»,16 BaXKHoe
3HayeHWe MMeeT YCTaHOB/IEHME Haya/lbHOr0 W KOHEYHOro MOMEHTOB
BOEHHOW CNyX6bl, TO ecTb 06A3aTeNbHbIM MNPU3HAKOM OOBLEKTUBHOI
CTOPOHbI MNPECTYN/eHWi i NPOTUB BOEHHOW CNYyXObl ABASETCH BpeMA UX
coBeplueHuns. NMpUMeHUTENbHO K paccmMaTpvMBaeMoli rpynne npecTynie-
HWiA, NpefyCMOTpeHHbIX cT.cr. 340—344 YK, 006beKTMBHbI/ MpuU3HaK
BpemMeHW creflyeT KOHKpeTu3mpoBaTb. TaKOBbIM fB/ieTCA BpPemMs Hece-
HUA cneyuanbHOro (OXpaHHOro) Bufa cnyXo6bl, To eCTb BPEMSA BbINOJIHe-
HUS CneumnanbHbIX BOEHHO-CYXe6HbIX 3afay.

Kpome Toro, 3HauyMMbIM O06BLEKTUBHbLIM MPU3HAKOM COCTABOB MNpe-
CTYNNIEHNIA, NMPeAYCMOTPEHHbIX CT.CT. 340-344 YK, ABnAeTcA MecTo nx
COBEPLUEHMNSA, MOCKONbKY HeCeHWe cneumnanbHbiX (OXpaHHbIX) BUAOB
cnyX6bl N peleHne COOTBETCTBYIOLWMX CheumnanbHblX 3afady, Kak npa-
BUJIO, UMEeT NMPOCTPAHCTBEHHYIO NPUBA3KY K OMpeAeneHHO MeCTHOCTM
nnn Tepputopun (rpaHuLLbl rapHW3oHa, TeppuUTOpUA NaTPYyIMpPOBaHUA,
MapLpyT naTpynmMpoBaHusd, MecTO pasMelleHus nocta WAN MyHKTa u
T.N.), TO €CTb B AAHHBIX Cly4yasX peyb WAET O MeCTe HEeCceHus CooTBeT-
CTBYHOLLEN creynanbHOl cnyxobl.

Uto kacaetcqd cyb6bekTa OTBETCTBEHHOCTW, TO MPUMEHUTENbHO K
npecTynneHnaMm npoTuB MopsafKa HECEHUA CreunanbHbIX CNY>X6 MOXHO
rOBOPUTL NINLbL O BOEHHOCNYXXALUX, MOCKONbKY rpaxpaHe, nMpoxoad-
LiMe BOEHHble c60pbl, HE MOTYT 6biTb NPUBMIEYEHbl K UCMOMHEHUIO Che-
LManbHbIX BOEHHO-CNYXXe6HbIX 0653aHHOCTel (N. 30 MonoXeHMs o npo-
BEEHNN BOEHHbIX cbopoB, yTB. [ocTaHoBneHMem [lpaButensctea Po
oT 29 mast 2006 r. Ne 333).17

Bonee Toro, cy6bbekTamMn npecTynieHnini NPOTMB MOPALKA HECeHUs
cneumnanbHbIX CNyX6 MOryT 6biTb He BCe BOEHHOC/YXallne, a AL b He-
KOTOpble UX KaTteropuun. To ecTb B fJaHHbIX COCTaBax MMeeT MecTO CBOe-
06pa3Hoe «yABOeHMe» creumnanbHOro cybbekta, Korfa cpegmn cneumans-
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HbIX Cy6beKTOB Bblgensetca ewé 60nee cneumannm3npoBaHHbIA KpPyr.18
370 nogyépknBaeT cBOeO6pa3HOe NMpPaBOBOE MONOXEHWE BOEHHOCMYXa-
WMX, Hecylwmnx cneymanbHyto cnyxoy. Kak otmeuan B.M. Uxuksapse,
cneumnanbHblil Cy6beKT B JaHHOM cliyyae HafjenseTca eweé psgoMm fo-
MOJIHATENIbHBIX MPU3HAKOB, OTPaHUYMBAIOLWMX KPYTr BOEHHOCHYXallunX,
MOTYLWUX NMPUBMEKaTbCA K OTBETCTBEHHOCTU MO 3TUM CTaTbAM.19 VHaue
roBops, Cy6bekTamy paccmaTpuMBaeMblX MNpPecTynieHuidi Moryt 6biTb
NUWb NnLa, NpuHagnexaline K 0cob60ii KaTeropuyn BOEHHOCNYXALL KX, B
YCTaHOB/IEHHOM MOPALKe BbINOJHAOLWME CrelmnanbHble 0693aHHOCTH MO
BOEHHOW cnyx6e. Kak oTmeuvaeT ®©.C. BpaxHWK, TaKOBbIMU SBAAKOTCA
BOEHHOC/YXallne, Ha3HayeHHble NpUKasoM (pacrnopsXXeHWem) KOMaH-
fvpa Ansa HeCeHMs cneuumanbHOro Bupa cnyx6bli.2o0 To ecTb cyb6bekTamu
npecTynneHnii, NpeLycMOTpeHHbIX CT.cT. 340-344 YK P®, moryT 6biTb
UCK/IOYNTENBHO NNLa, BXOAALWME B COCTaB [EXYPHbIX CUN U CPEACTB
cneymnanbHbiX (OXPaHHbIX) CNYXO0.

Takum 06pa3om, NpPecTynneHns NpoTMB creymnanbHbiX (OXpaHHbIX)
BMAO0B BOEHHOWN CNyX6bl NpeAcTaBnsfloT co60i AOCTaTOUHO 060C06/EH-
HYl0 Tpynny B cMcTemMe MPECTYMAeHWA NMPOTMB BOEHHOW cnyx6bl, 06na-
[aloLWyo onpegeneHHbIMM 06WMMN NpU3HaKaMmn, CYLWeCTBEHHO BAUA-
IOWMMMN Ha UX KBaNU(uKaLuio.
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