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E.A. TuwKuHa =

NMOMOLWHUK CYAbW AO/TKEH CTATb
MPOLIECCYA/IbHOW ®UTYPOW

3HaKoMmas 3aKOHOAATe/IbCTBY MHOTMX COBPEMEHHbIX roCyapcTs ury-
pa NOMOLLHMKA CyAbW HA NPOTSXKEHUN MHOTUX f1eT Bbl1a HEM3BECTHA POC-
CuiAicKomy 3aKoHofaTenbcTBy. OfiHAaKO ANns obecrneveHns 6onee paLnoHab-
HOW opraHM3aLnmy paccMOTPEHMA CyaeOHbIX Aen NOHavany B apouTpaxKHOM
NPoun3BOACTBE Obl1 BBEAEH NUHCTUTYT NOMOLWHUKOB cyfel. «C nosBneHn-
eM YKa3aHHOM JO/IKHOCTM COKPaTUINCh Xaiobbl HA BONOKUTY U HapyLule-
HUe CPOKOB cyfebHOro nponssoacTBa»l Ho akTyanbHbIM OCTaeTcs BOM-
pocC: KakoBbl €ro PYHKUMY 1 NPaBOBOE MOJIOXEHNWE, T.€. ABNAETCHA /N OH
npoLieccyasibHbIM Y4aCTHUKOM npouecca?

Mpwn peweHnn 3TOro Bonpoca Hebe3bIHTEPECHO 06PaTUTLCS K OMbITY
3apy6eXHbIX rocyapcTs. Bo MHOIMX cTpaHax faBHO CYLLECTBYHOT MOMOLL-
HUKW cyfieil (Ha3BaHMA LOMKHOCTM MOTYT ObITb pasHble), KOTOpble Npu-
HUMaIOT y4acTue B NOLIOTOBKE fena K cyaebHoMy pa3bupatesibCTay.

B Tanum MHCTUTYT NOMOLHNKOB Cy/ieil OblN BBEAEH MU3-3a 60/bLLOIO
KONNYeCTBA HEUCMONHEHHbIX CYeOHbIX PeLleHWNit, 4To SBMNOCH Npeame-
TOM paccmoTpeHus B CoseTe EBponbl No npasam 4enoseka. 1o ntoram
n3y4deHuns aTo cutyaumm Komumccap Coseta EBponbl No npasam 4enose-
Ka peKOMeH[oBan npaBuTenscTey Vtanun, Hapagy ¢ ApyruMmn Mepamu,
BBECTV UHCTUTYT NOMOLLHWNKA CYAbY MO HOPUANYECKAM BONpocam2

B CoeanHeHHbIX LLTatax AMEpUKM MHCTUTYT NMOMOLLHUKOB (KNepKOB)
CYLLLeCTBYET y>Ke aBHO. BBefieH OH 1 B psfe rocygapcts Coapy»ectsa —

*©TuwkKuHa E.A., 2009
TuwknHa EkaTepuHa ApkajbeBHa — comMckaTe/lb Kadeapbl YyrosioBHOro
npouecca U KpUMmMHanMcTukm CamapCcKoro rocyfapCTBeHHOro yYHUBEpPCU-

TeTa
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YKpaunHe v benapycu, XoTs B HEKOTOPbIX CTpaHax npoueccyasnbHble noJsi-
HOMOYMS NOMOLLLHWKA CyAbM He onpesesieHbl. Bo MHOrMX NOCTCOBETCKMX
pecny6anKax NOMOLWHUK CyfibM ABNSETCA FOCYAAPCTBEHHBIM CNyXXalluMm,
BXOAAWMM B annapat cyfa. Mpu 3TOM OH OTHECEH K YMC/Y YYaCTHUKOB
npouecca, OKasblBaeT Cy/be NOMOLLb B NOArOTOBKe M OpraHunsaumm cyaeo-
HOro npouecca, HageneH npasamun n o6a3aHHocTAMU. Ha YKkpanHe 064-
3aHHOCTM NOMOLLHUKA CYfbW 3aBUCAT OT CNEeLMpUKN LeaTelbHOCTH cyaad

Kak oTmeuvaet A. [1aBTAH, B [epMaHnmM CYLLECTBYIOT [Be KaTeropumu
YNHOBHWKOB, MOMOTAKLWNX Cyfbe: CyXawmnii cyaebHol KaHuenspum
(6er Mrrunckbean/er), KOTOPbIA OTHOCUTCA K YAHOBHMKAM CPEAHEro paHra,
1 Aenonpon3BoanTe b YNpaBneHYecKoro annapata cyna (6er Kecbl:apHe8er),
[AO/MKHOCTb KOTOPOT0 OTHOCUTCH K CNY>KEBHBIM LO/MKHOCTAM BbICOKOTO
paHra. B 06s13aHHOCTM cnyxKaLlero cyaebHol kaHuensapum (6er Mrkun6sbeaniier)
BXOAAT BefleHWe NpoToKoNa CyAebHOro 3acefaHus, npMeM KOppecnoH-
AeHUMK, nocTynarouen B cys, opopmaeHune, BbINUCKA, CHATUE KONWIA
Pa3NMYHbIX JOKYMEHTOB, B YaCTHOCTU CYyAeOHbIX PELLEHUIA 1 ApYruX npo-
LleccyanbHbIX aKTOB. B ero KOMneTeHUNI0 BXOAUT TaKXe BefleHne perucr-
pa 1 cyfebHbIX aKToB. [en0npon3BoAUTe b YNpaB/ieHYeCKoro annapara
cypa (6er Kecbl3pfe~er),y4acTBytoLmii B rpakAaHCKOM npolecce, Ucnon-
HAET HEKOTOpPble PYHKLUNN CYAbU, OTHECEHHbIE K ero BeIeHNI0 3aKOHOa-
TeNbCTBOM. Mpuyem n3HayabHO BBEAEHMNE 3TOW AO/MKHOCTH B cyaax ep-
MaHu¥ 6b1/10 06YCNOBIEHO OCBOOOXAEHMEM CY[ibM OT PYTUHbI CYAebHbIX
fen. ABTOp 0TMeYaeT, YTO B HEMELLKOI HOpUANYECKO NnTepaType 0THOCK-
Te/IbHO MPOLEeCCYanbHOro MoJIOXKEHUS AeN0Npon3BOAUTENS BblCKa3aHO
MHEHUe, YTO 4eNI0NPOM3BOAMTENb HEe TUM CYLeOHOro YAHOBHMKA, a OpraH,
BbIMOIHALLMIA OnpejeneHHble npaea cyabl, —PYHKLUUOHep4.

N3 cka3zaHHOro BUAHO, YTO UHCTUTYTbl MNOMOLLHUKOB Cyfel addek-
TMBHO paboTatoT BO MHOIMX pasBUTbIX roCyAapcTBax, YTo [OKa3aHo Cy-
Ae6HOI NPaKTUKON 3TUX CTpaH.

Ecnun 06patuTbCa K UCTOPUM BOSHUKHOBEHUSA MHCTUTYTa MOMOLLHMUKOB
cyzen B Poccuitickoii defepaunn, To Brepsble Ha 0L MaNIbHOM YPOBHE
OH Obln npegycmoTpeH YkKasom [MpesmgeHta PO oT 21.02.2000 ropa
No 428 «O6 yBeNMYeHWUU LUTATHON YMC/IEHHOCTU Ccyfeli u paboTHUKOB
annapartoB apbuTpaxHbIX CyfoB B Poccuinickoin degepaunm». B Hem npea-
naranocb B Lensx co3faHns HeobXo4MMbIX YCNOBUIA 415 OCYLLLECTB/IEHUS
npaBocyfuns apobuTpaxKHbIMu cygammn B Poccuitickoii ®efepauuu, peannsa-
UM KOHCTUTYLMOHHOTO NpaBsa rpajaH Ha CyfebHyo 3alnTy YBEMYNTb
LITATHYH YMC/NIEHHOCTb PaboTHMKOB annapaTos apouTpaxHbIX CyLoB, a
MMEHHO NOMOLLHWKOB Cyfens
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B nocnegytoulem defepanbHbiM 3aKoHOM 0T 28.05.2001 roga Ne 61-
®3 «O6 yBeNMYEHUN LUITATHON YNCNIEHHOCTN Ccyaeld U pabOTHMKOB anna-
paToB apouTpaxkHbIX CyaoB B Poccuiickoin depepaunmn»66bina yBenmyeHa
LITaTHas YNCNEHHOCTb MOMOLLLHMKOB Cy/leil apbuTpaxKHbIX cyaoB Ha 1000
eIVHNL,, N3 HUX MOMOLLHMKOB cyfei Boicwero Ap6utpaxHoro Cypga Poc-
cuitickoin ®epepaymm Ha 40 egnHUL,

MocTtaHoBneHMem lMpasuTtensctsa P® o1 20 HoA6ps 2001 roga Ne 805
Oblna yTBepxaeHa defepanbHas Uenesas nporpamma «Pa3sutue cyge6-
HOWM cncTeMbl Poccum », a B nepeyHe MeponpusaTuiA B pamMmKax yKasaHHOWM
nporpamMmmbl Ha 2002-2006 rr. 66110 NPeAyCMOTPEHO BbleNeHne n3 ge-
[epasibHoro 6rokeTa Ha BBEAeHUe B Cyax AO/IHKHOCTM NOMOLLHMKA Cy-
Abun 836,6 MNH py6neit7. MoMnmo LOMKHOCTM NOMOLWHMKA (hefepanbHOro
CyZbW apOuUTPaXKHOro CyAa, B Ka4eCTBe O4HOW M3 OCHOBHbIX 3a4ay npo-
rpamMmbl BbIAENAETCA BBELEHME AO/IHKHOCTU MOMOLLHUKA (hefilepaibHOro Cyapn
cyda obuiei topucamKunm (B paiOHHbIX U NPUPaBHEHHBIX K HUM cyfax).
Llenb yKasaHHbIX MepPONpUATUA —OCBOOOANTL Cy[eil OT TEXHUYECKON
paboTbl M YMEHbLUNTL Harpy3Ky, KOTopas ceilvac 3Ha4yMTeIbHO MpeBblLLla-
eT YCTaHOB/IEHHbIE HOPMbI, @ TAKXXe AaTb UM BO3MOXHOCTb COCpPeLOTO-
YNTbCA HA OCYLLECTB/IEHUN OCHOBHOM PYHKLUMN —OTMpaB/ieHNN onepa-
TMBHOIO M Ka4eCTBEHHOI0 npasocyausas8

[0/mKHOCTL MOMOLWHMKA CyabK B (PefepasibHbIX cyaax obuel ropuc-
AUKUMK 6blna BBeeHa MNpukazom CyaebHoro aenaptameHTa npu Bepxos-
Hom Cyge Poccuitickoin depepaumm Ne 71 ot 14 noHa 2002 roga, KoTo-
PbIM TaKXXe yTBepXAeHO «TUMOBOE NOMOXKEHWE 0 NOMOLLHUKe npeaceaare-
ns cypa (cyabn) efepanbHOro cyaa oowei lpucankunm». B aToM akte
BBeZEeHNe NOMOLLHMKOB He OFpaHMUYMBa/IOCh KOHKPETHOW (hopMoiil npaBo-
cyavsa. Ha npaBoBOM YpPOBHE 3TO 03HA4aeT BBeAeHWe HOBOro y4yacTHMKa
npowecca 1 3akpenseHue ero npoLeccyanbHOro rnosioXXeHus B COOTBeT-
CTBYIOLLMX HOPMATUBHbBIX MPaBOBbIX akTax. HO M3 npoueccyanbHbIX 3aK0-
HOB TO/IbKO APOUTPaXHbIV NpoLeccyabHbliAi KofeKe PP 3akpenun fomk-
HOCTb NOMOLLHUKA CyfbN B apbUTpaXKHbIX cyaax ¢ 1 ceHTabpsa 2002 roga.

PaccmMoTpuUM, KaKoB Xe NpoLeccyasibHblil CTaTyCc MOMOLLHUKA CYAbU B
apbutpaxHom npouecce? AMNK P® yeTKo 3aKpennseT cTaTyc NOMOLLHMKA
CyZbM KaK nnua, CoLencTBYHOLLEr0 OCYLLECTB/IEHUIO NPaBOCY NS, N OTHO-
CUT ero K MHbIM y4YacTHMKam apbuTpaxHoro npouecca (ct. 21, 23, 24, 25,
54, 58, 60, 155).

Mo MHeHuto B.E. AdaHacoBurya, topuaNYeCcKnii CTaTyc MHbIX yHacTHU-
KOB apbuTpaXKHOro npoLiecca 3akni4vaeTcs B TOM, YTO OHW B CBOEI Hernoc-
PeACTBEHHON AeATeIbHOCTMW BbIMOMHAT CYLECTBEHHbIV KOMMEKC BaX-
HelLWNX NOAroTOBUTE/bHbIX ENCTBUIA, 3a NCK/THOUEHNEM (DYHKLIMIA MO ocy-

200



LLIECTB/IEHMIO NPaBOCYAMSl, & TaKXKe AeiACTBUIA, BNEKYLLMX 38 CO60 BO3HUK-
HOBEHMeE, U3MeHeHVe MO0 npekpaLleHne npas 1 0643aHHOCTER KL, yya-
CTBYIOLLMX B fiefie 1 npouecce9 Ha noMOLLHMKa CyAbN BO3/IOXKEHbI Cleay-
fouLme 3afayn: NoMoLLb CyAbe B NMOAFOTOBKe M OpraHu3aluu npouecca,;
BefleHve npy Heo6X0AMMOCTM NPOTOKO/A CYyLeOHOro 3acefaHuns; BeAeHne
MeperoBopoB CO CTOPOHaMU 1 NpeAcTaBuTenaMu; obecneveHne Heobxoau-
MbIMW MaTepuanamy 3aKOHOAaTe/IbHOro XapakTepa, CyAe6HOM NPakTUKOA,
OTHOCALWENCs K geny; nognuncaHune NpoToKona cyAebHOro 3acefaHns Haps-
oy ¢ cygbeit n t.n. 0

Kak oTmeuaeT B.B. NeTpoBa, NOMOLLHUKY CyabW B apOUTPaXKHOM Npo-
Liecce nepeLuia YacTb (DYHKLMIA CekpeTapsa 1 4yacTb PYHKUWIA cyabm. Mps-
MO yKa3aHHas 0643aHHOCTb MOMOLLHMKA Cyibl —BefjeHe NPoToKo/a Cy-
Ae6HOro 3acefiaHns, To €CTb BbIMO/IHEHNE (DYHKLMW CEKpeTaps cyaebHOoro
3acefaHusi. Ho, no mHeHuto B.B. MeTpoBoii, cneayet 0CBO6OANTL MOMOLL-
HUKa CyAbW OT PYHKLMW CekpeTaps CcynebHOro 3acefaHus, 4tobbl OH MOr
OCYLLEeCTBNATb peasibHyt0 NMOMOLLb CyAbe M 0CBOOGOAUTbL €ro OT PYTUHbI
cyfebHbIx gen. HenocpecTBeHHOE PYKOBOACTBO MOMOLLHUKOM Cyfibi OCY-
W EeCTBNSETCA CyAbeil, U UMEHHO OH OnpefenseT KOHKPETHbIN nepeyeHb
0053aHHOCTEl CBOEro NOMOLLHMKA 1

OTHOCUTENbHO cTaTyca NOMOLLHMKA CyAbW B apOUTPaXkHOM npoLecce B
NNTEpaType BbICKa3aHbl Pa3/inyHble TOUKN 3PEHNS.

Mo MHeHUto E.A. TpeLyeBoi, BKIKOUYEHNE MOMOLLHWKA CYfbW U CeKpe-
Taps cyfebHoro 3acefaHns B apbuUTPaXXHOM NMpoLecce B YACO «UHbIX yYa-
CTHMKOB MpoLecca» IMWEHO NPaBOBOro OCHOBAHMWSA, TaK KaK UHbIE y4yacT-
HUKWN HaxogsaTca «no Apyryto CTOPOHY npotecca». ABTOP OTHOCUT NOMOLL-
HUKOB CyJel K cocTaBy cyfia 12 3ToW Xe TOUKN 3peHUst NpUaep>KnMBatoTCs
B.M. WepcTiok 1 M.K. FOkoB13

Mo mHeHmo P.d. KannncTpaToBoii, MoKa He ByaeT HaKOM/eHa npak-
TUKa y4yacTus NOMOLLHWUKOB CyZel 1 cekpeTapeii cyaebHbIX 3acefaHunii B
npouecce, HET BO3MOXHOCTY OLEHUTbL UX NMPaBOBOE NOJIoXKeHMe. Ho fon-
YXHOCTb MOMOLLHUKA CYAbW AO/HKHA MOBLICUTL YPOBEHb AEATE/IbHOCTM
apouTPaxKHbIX CYA0B Y YMEHbLIMNTb Harpy3ky Ha cammux apouTparKHbIX
cypenu

Mpexae Yem nepeiTn K onpegeneHNIo ctatyca NOMOLLHMKA CyfbM B
Yro/I0BHOM Cy[0MNpON3BOACTBE, OTMETUM, YTO B ["paXkaHCKo-npoLeccy-
anbHOM KofeKce BOOOLLEe He COAEPXUTCS HU OLHOW CTaTbW, YNOMUHALO-
el o urype NOMOLLHUKA CybU.

MonbiTaeMca BbiCKa3aTb COOOpaXeHUs, KOTopble, nonaraemM, LO/MKHbI
ObITb YUTEHbI NPU HOPMATUBHOM OMNpeAeNeHNK cTaTyca NOMOLLHUKA Cyabi
B YrO/I0BHOM CYZONPOMN3BOLACTBeE.



XO0TA B Yron0BHO-MpOLecCyaibHOM 3aKOHOATeNbCTBE HET NMPAMOro
3aKpensieHnsa NpaBoBOro NOJIOXKeHNs MOMOLLHUKA CY/fbW, AYMAEM, YTO OH
ABNAETCA NpoueccyanbHOM (GUrypoid. 1o, Ha Hall B3rnag, CaMoCTOATe b-
HbI Y4aCTHUK YrOM0BHOIO NpoLecca, HO He BbIMOMHALWMNIA (HYHKLUIO
Mo OTNPaB/eHNIO NPaBOCYANA U He NOLMEHAIOLNIA cyabto. Bee aeiicTBug,
KOTOpble OCYLLECTBASET MOMOLLHUK CyAbW, MOXHO pa3fennTb Ha fBe rpyn-
Mbl: OPraHn3aLMoHHbIe U MPoLEecCyasbHbIe.

Vcxoaa u3 n. 2.2 TUNoBoro nosioXkeHua 0 NOMOLLHKKe npeacepartens
cyaa (cyabn) hegepanbHOro cyaa obuleli pUcaMKLMM K OpraHn3atnoH-
HbIM MOXHO OTHECTU Creflytolme: n3yyeHue xanoob, 3aasneHuni, gen, no-
CTYNUBLLMX K CyJbe, a TaKXKe BHEeCeHWe MpeanoXeHN No npuemy unx K
npounssoAcTey (06 0TKase B npueme, BO3OYXAeHUW NPOM3BOACTBA MO Ae-
NaM 4acTHOro 0OBMHEHWSA, Ha3HAYEHUW MpPeaBapuUTe/IbHOro CnyLlaHus
W T.4.); OKasaHWe NoMOoLLM Ccydbe B NOAIOTOBKe fAena K cyaebHomy pa3ou-
paTenbCTBY; MOAOOP 3aKOHOB, HOPMATUBHBIX aKTOB, MaTepuassoBs Mo cy-
[e6HOM NpakTUKe, NOArOTOBKA 3aK/1HOUYEHUS MO CMOPHbLIM BONpPOCam Nnpu-
MEHEHWA 3aKOHOATe/NbCTBA; OCYLLECTB/IEHNe KOHTPOS MO Aenam, pac-
CMOTPEHME KOTOPbIX OT/I0XEHO UAN NPUOCTAHOB/IEHO; NOAIOTOBKA MO MOo-
PYYEHUIO CyAbW MPOEKTOB CyAebHbIX MOCTaHOB/IEHWUA MO Aenam; ocyLie-
CTB/eHMe nofgbopa AaHHbIX 1 MaTepuanos ANs 0606LWeHMiA, JOKNaL0B 1
BbICTYMN/IEHWIA; NOArOTOBKA NPOEKTOB OTBETOB Ha 06paLLeHNs 1 3anpochbl
no fenam, HaxoAsAWwmMMca B NPOU3BOACTBE CyAbMW; y4acTue COBMECTHO C
CyAbel B npueme rpaxkaaH 1 HOpUANYECKMX NuL M60 caMoCTOoATe/IbHOe
BefleHMe npuema rpaxzaH; BbINoHAET UHbIe NOPYyYeHus cyabnla

Ha Haw B3rnsg, OCHOBHas Lie/ib OpraHn3aLnoHHOoN paboTbl MOMOLLHM-
Ka Cy/bV 3aKN04aeTcs B CO34aHnM HE0BX0ANMBIX YCNI0BWIA 415 TOFO, YTO-
Obl cyebHOoe pa3bupaTensCTBO ObIN0 MakKCUMabHO 3PHeKTUBHBIM U Obl-
CTPbIM Npu cob6t0AeHNN BCex TpeboBaHMIA MaTepuanbHOro 1 npoueccy-
a/IbHOr 0 3aKOHa.

Hapsgy ¢ opraH13aunMoHHbIMK 0653aHHOCTSIMU, KOTOPbIE He HOCAT Mpo-
LlecCya/ibHOro xapakrepa, CTOMT BONPOC 1 0 NpoLeccyasnbHbIX 4eNCTBUSAX,
BbIMOIHAEMbIX MOMOLLHUKOM CyfbU.

B cootBetcTBUMM ¢ N. 32 cT. 5 YK P® npoueccyanbHoe felicTene —
CNeACTBEHHO?, cyleGHOe UM NHOe AelicTBue, npeaycMoTpeHHoe YTIK.

Mo MHEHUIO MHOTUX YYeHbIX, NpoLeccyasbHble AeliCTBUA —3TO Aeil-
CTBUSA, NpeaycMoTpeHHble YK P®, coBepliaemble B 00601 npoLeccy-
a/IbHOW (hopme 1 NopoxjarLine BO3HUKHOBEHWE, U3MeHeHVe 6o npe-
KpaLleHvie NpaBoOTHOLLEHWIA.

B ¥YronoBHo-npoueccyanbHOM KofeKce Poccuiickoin deaepauum co-
Jepxarcsa Tpu ctatbn (cT. 326-328), ynommHaroLiMe 0 NOMOLWHNKe CybU,
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HO TO/IbKO NPUMEHUTENBHO K MPOW3BOACTBY MO Yro/IOBHbIM Aenam, pac-
cMaTpvBaeMbIM CYflOM C y4aCTUeM NPUCSXKHbIX 3acefaTeneil.

CornacHo cT. 326 YT1K, nocne HazHayeHunsa cyaebHOro 3acefgaHus no
pacnopsXXeHuto NpescesaTenbCTBYIOWEro cekpeTapb cyAebHOro 3acefaHuns
NI NOMOLLHWK CYfibW NPOM3BOAUT OTOOP KaHAMAATOB B MPUCSAXKHbIE 3a-
ceflaTeNnn nU3 HaxoAAWMXCA B Cyfe 06LLero v 3anacHoro Cruckos nyTem
Cy4YaiiHoi BbIGOPKMN.

CekpeTapb cyfebHOro 3acefjaHua UaM NOMOLWHWUK CY[bW MPOBOAUT
NpPoBepKY Hanuuma npefgycMoTpeHHbIX PefepasnbHbIM 3aKOHOM (OT
2.12.2004 1. Ne154-®3 «O BHECEHUMN N3MEHEHWIA B CTaTblo 326 Y T0M108B-
HO-MpoLeccyanbHOro Kogekca Poccuinickoin ®eaepaun»)BobeToaTensCTs,
NpenaTCTBYOLWMX YYacTUIO NnLa B Ka4eCTBe NMPUCSXXHOT0 3acefartens B
paccMOTPEHUN YTrONI0BHOTO fena.

Mo 3aBepLueHMY 0TOOPa KaHAMAATOB B NPUCSXKHbIE 3acefaTeniv CeKpe-
Tapb CyAebHOro 3acefaHns Uan MOMOLLHWK CyAbW COCTaBNIAET MU MOLMUCHI-
BaeT NpeABapuTe/IbHbIA CMNCOK NPUCSXHbIX NS Y4acTUs B paCCMOTPEHUN
Yr0N0BHOIO Aena.

Cratba 327 ¥ T1K ycTaHaB/MBaET, YTO NOC/e f0K/1aha 0 ABKE CTOPOH U
JPYTVX y4aCTHMKOB Yr0/IOBHOTO CyA0NPON3BOACTBA CEKpeTapb CyAe6HOro
3acefaHnsa Uam NOMOLLHUK CyAb/ AOK/abIBAET O ABKE KaHAMAATOB B NPU-
CSKHbIE 3acefjaTenu.

A cornacHo n. 17 cr. 328 YTIK, nocne pelweHns BCex BOMPOCOB 0
camooTBofax u 06 0TBOAax KaHAMAATOB B MPUCSHKHbIE 3acefaTenn cekpe-
Tapb cyAebHOro 3acefaHuns ManM NOMOLLHWK CyAby MO yKa3aHuIo npegce-
[laTenbCTBYHOLLEr0 COCTaB/AET CMUCOK OCTaBLUMXCA KaHAMAATOB B MpU-
CSKHble 3acefaTeNin B TOW NOCNeL0BaTE/IbHOCTU, B KOTOPOWA OHW 6blnu
BK/IHOYEHbI B NEpBOHaYanbHbliA CUCOK.

Mo mHeHuo J1.H. bawkatoBa n Bb.E. be3nenkuHa, B 3TUX cnyvaax
3afjlaya NMoOMOLLHMKa Cyabl COCTOUT B TOM, YTOObI BbIABUTbL U He Aonyc-
TWUTb K Y4aCTUIO B CyeOHOM pa3bupaTtenbCTBe NuL, OMOOUYHO BK/IHOYEH-
HbIX B 00LLMe CNUCKM KaHAMAATOB B MPUCSHKHbIe 3acefaresin pykoBoauTe-
NAMW UCNONHUTENbHONW BnacTu Cy6bekToB Peaepaunn, a Takxxe M3MeHUB-
LWIMX CBOM cTaTyC (Hanpumep, NPU3BaHHbIX B apMuIO, 4OCTUTLWIMNX Mpe-
KNIOHHOro Bo3pactamt.4.)7

MOXHO cumnTath, 4YTO flaHHasA 0653aHHOCTb SBNSETCS BaXHbIM NpPOLec-
Cya/ibHbIM [e/iCTBMEM MNOMOLWLHWKA CyfAbW, MOCKO/MbKY COrfacHo mn. 2
CT. 381 YT1K P® BblHeceHWe BepAMKTa HE3aKOHHbLIM COCTAaBOM KOJ/1ernm
NPUCSXKHbIX 3acefaTtenein ABNgeTca 0CHOBaHWEM 151 OTMEHbI NN U3MeHe-
HUNA CyAebHOro pewweHns B 11060M Cryyae.
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Takxe 1 nognucaHve npeLsBapuTenbHOro CNMcKa NnL —kKaHAnaaTos B
NPUCSXXHbIE 3acefaTeN —1OMOLLHUKOM CyAbW HOCUT npoLeccyanbHblil
XapakTep, MOCKO/bKY 6e3 ero NoAnuUCcK yKasaHHbI CUCOK HE UMeeT Npo-
LlecCyasibHOr0 3HaYeHus.

Kpome Toro, fjaHHble feCTBUSA MOMOLLHMKA OCYLLECTBAAIOTCA Nocne
Ha3HayeHusa cyaebHOro 3acefaHus, To eCTb B NOArOTOBUTENbHOM YacTu
cyaebHoro pasbuparensCcrea, AesaTe/lbHOCTU, HECOMHEHHO, npoLeccyasb-
HOM.

MpepfcTaBnseTcs, YTo AN CTAHOB/EHUS U Aa/ibHEeRLEero passBnTusa NH-
CTUTYTa MOMOLHMKA CYAbW CneayeT BHECTM COOTBETCTBYHOLLME JOMNO/HE-
HUS B 3aKOH W HaZle/IMTb NOMOLHMKA CyAbM OYNbINUM KPYroM npoLeccy-
a/IbHbIX MO/THOMOYUIA, perfnameHTMpPOBaThb ero CTatyc U onpeaenunTb yHK-
LMOHanbHble 0653aHHOCTK, TO eCTb PErflaMeHTUPOBaTb y4acTue JaHHOrOo
cy6beKTa B Cy1e6HOM 3aceaHnu.

Monaraem, 4To NOMOLLHUK CYAbW MOT 6bl BbIMOHATL ClefytoLue npo-
LleccyanbHblid AeACTBUA: Pa3bACHATb MOACYAMMbIM MOC/E BbIHECEHUSA U
ornalleHuns CyAbein npurosopa CPoK 1 NOpsAL0K ero 06>xanoBaHus, Npaso
03HAKOMJIEHWSA C MPOTOKO/IOM CyfebHOro 3acefjaH1s, NPUHECEHUSA Ha HEero
CBOMX 3amMeyaHunii, NpaBo X04aTakCTBOBATb He TO/IbKO O CBOEM y4acTuu B
paccMOTPeHMUW YroNOBHOIO fefna CyA0M KacCaluUOHHON UHCTaHLUK, HO 1
Ha NpurnaweHnm 3alnTHUKA 418 YHacTUA B Cyfe KacCaLMOHHOW UHCTaH-
LUun. TTOMOLWHNK Cyabn MOT Bbl TaKXe Pa3bACHATL OCYXAEHHOMY, 4YTO B
c/lyyae OTCYTCTBUA Y HEro matepuasibHbIX CPeACcTB Ha Oonnaty ajBokaTa
3aLUTHMK MOXET ObITb NMpUrnawieH cyfom C nocneayowmm obasaress-
HbIM B3bICKaHWeM OniaTbl U3 3apaboTKa OCYXAEHHOT0, Pa3bACHATb OCYX-
[OEHHOMY, YTO BOJIEM3bSAB/IEHME 0 XKeNaHUN NMEeTb afiBoKaTa Unv 06 oTkase
OT HEro JO/HKHO ObITb BbIPAXEHO B MUCbMEHHOW opme. 3Tu npoueccy-
a/fibHble [eACTBMA NMOMOLLHUK CyAbM MOT Obl BbINOMHATL U B 0ObIYHOM
(6e3 NpUCSXKHBIX) NpoLiecce.

MonblTaeMcs NPOAO/HKUTL BbISIB/IEHME PO NOMOLLHMKA CYyAbMN B 00bIY-
HOM (6e3 NpucsXHbIX) npouecce. NMPMMeHUTENIbHO K NPOW3BOACTBY MO
Yro/IOBHbIM ieflaM, paccMaTpuBaeMbIM Cyfbeil eAUHONNYHO NNBO Kosine-
rmanbHo, 3aKOHOAATe b He Ha3bIBaeT UCMOMHUTENSA HEKOTOPLIX MpoLeccy-
aNbHbIX AeiiCTBUIA OpraHM3aLMOHHOI0 XapakTepa, KOTopble HaA/IeXUT CO-
BEPLUNTb B NpoLecce NOAroTOBKM ieNa K pacCMOTPEHUIO B Cye6HOM pas-
buparenbctee. Hanpumep, ct. 231 ¥YT1K rosoput, 4to NoACyANMOMY BpY-
yaeTca KONus NocTaHOB/IEHUSA O HazHavyeHUU cyaebHOro 3acefaHusa 6es
NMpoBefeHVsA NpeABapuUTENbHONO CyLWaHUa He MeHee YeM 3a 5 CYTOK [0
ero Hayasna, HO He yKa3blBaeT, KeM 3TO Jenaetcs, a B CT. 232 YT1K ykasa-
HO, YTO Cy[bs OTZAAET pacrnopsXeHune o Bbl30Be B CyAebHOe 3acefaHue L,
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nepevymncieHHbIX B MOCTaHOBEHUMN, HO U NPU 3TOM He OFOBOPEHO, KOMY
OH TaKoe pacrnopsXXeHne oTAaeT, U KTO ero 06s3aH ucnonHuts. lMocne
HasHauyeHUs gena K cyaebHomy pasbuparte/ibCTBY CyAbs 0653aH npefocTa-
BUTb CTOPOHAM BO3MOXHOCTb 03HAKOMUTLCA CO BCEMU MaTepuanamu fena,
C KOTOPbIMY OHU He OblIY 03HAKOMJIEHbI, N BbINUCAaTb U3 HUX HEOBXOoAM-
Mble CBefleHUs, HO 3aKOH TaKXe He YKa3blBaeT, Kak B peaslbHOCTU Cy[bs
[O/MKEH 3TO BbINO/HWUTb, KTO 6yAeT 3HaKOMUTb CTOPOHbI C MaTepranamm
nena. Taknx NONOXKEHWI 3aKOHa, KOraa UCNonHUTeNb AeACTBUIA He YKa-
3aH, HemMasno, U Ha NPakTUKe 3a4acTyto 3TU [eiiCTBUSA BbINOHAIOT CEKpe-
Tapu cyaebHOro 3acejaHus A NOMOLWHUKK cyaeli. LlenecoobpasHo 3a-
KPENUTb B 3aKOHE 3TN 06583aHHOCTM MOMOLLHWKOB CyAei.

CyLecTBeHHOW Morna 6bl ObITb PO/b MOMOLLHMKA NPU CaHKLMOHUPO-
BaHMM apecTa. Cyaba Npu NPUHATUN PeLLEHNA 0 3aK/THOYEHUN NOJ CTPaXY
MOCTaB/IEH B XXECTKME BPEMEHHbIe PaMKW: OH 0J/IXKEH pacCMOTPETb X04a-
TaliCTBO OpraHa paccnefoBaHusa 06 n3bpaHuy 3TOW Mepbl NpecevyeHns B
TeyeHne Tpex CYTOK C MOMeHTa NoCTynAeHns martepuana B cyg. lNomouy-
HUKW cyaeid mornn 6bl, NpoaHanM3npoBaB NOCTYNUBLUEE X0AaTaliCTBo,
NPUIOXEHHbIE K HEMY MaTtepuansl, 3aTpeboBaTb Y OpraHoB ClefCTBUSA,
[003HAHWSA M NPOKYpaTypbl HEO6XO04MMble JOKYMEHTbI U CBEAEHUS, KOTO-
pble A40/KHbI ObITb YUYTEHbI CYyA0M NPW pa3pelleHnn xogaTancTaa, NoAro-
TOBUTb pe3toMe A1 CyibM U NPOEKT NOCTaHOB/IEHUS NO XO4aTancTBy.

MoxeT 6bITb, ClegoBano Obl Ha4eNNTb MOMOLWHMUKA CY/bU N KAKUMU-
TO PYHKUMAMWU MO BbINO/HEHUIO CYAeOHbIX MOPYYEHWI APYTrUX CYAOB:
Hanpumep, obecrneymBaTb Yepe3 BUAEO-KOH(EPEHL-CBA3b BbICTYMEHNE
CTOPOHbI (cBMAeTeNs), NpuweLei B JaHHbIN CyA B CBA3M C MPOLECCOM,
naywunm B gpyrom cygeld

Tenepb paccMoTpuM Npobiemy pasrpaHnmyeHns 06493aHHOCTER MOMOLL -
HUKa CyfbW 1 cekpeTaps cyfebHOro 3acefaHuns, a Takke CekpeTaps cyaa.
Heo6Xx0AMMO OTperynmpoBsartb X OTHOLLEHWUS BO n3bexkaHne Ay6n1mposa-
HWA AeCTBUA.

O653aHHOCTN ceKpeTaps cyfebHOro 3acefaHus, nonaraem, TakkKe MOX-
HO pasfennTb Ha [Be rpynnbl: NpoLeccyasnbHble N OpraHn3aLoHHbIE.

"NaBHbIM MpoLeccyanbHbIM AeACTBMEM, BbINOMHAEMbIM CeKpeTapeM
CyfebHoro 3acefiaHus, ABNAETCA N3rOTOB/IEHWE M NOAMMCaHKE NPOTOKONA
cyAebHoro 3acefiaHns, 4to npegycmarpusaetcs cr. 259 YMNK Pd. OaHako
no aHanorun ¢ ANK P®, naHHoe [elicTBNe B OTCYTCTBME CeKpeTaps Cy-
Ae6HOro 3acefaHNsa MOXET BbIMOMHATb Y MOMOLLHWK CyAbW, XOTA B Yro-
NOBHO- MnpoueccyarbHOM 3aKOHe 3TO He npefycmoTpeHo. Ho B TO Xe
Bpems npoueccyasbHble 0693aHHOCTM MOMOLLHMKA CYAbW HENb3S BO3Na-
raTb Ha CekpeTtaps cyAebHoro sacegaHus.
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Ha aToro yyacTHMKa npouecca Bo3faraloTcs CreaytoLme opraHm3augm-
OHHble 0643aHHOCTL: 06ecrneynBaTb CBOEBPEMEHHOE COCTAB/IEHME W Ha-
npaB/ieHMe MOBECTOK O [JHE U Yace pacCMOTPEHMS Aena BCeM NnLam, Noj-
NeXxxalMMm BbI30BY B CyA; 0TNpaBisaTh TpeboBaHMe 0 JOCTaBKe NOACYANMO-
ro B cygebHoe 3acefiaHne B C/lyyae CofiepXXaHus MoACYAMMOro Mnog cTpa-
XeW; NpoBepsATb ABKY BbI3BAHHbIX B CYA UL, BbIACHATb MPUYNHY HesB-
KW; BblAaBaTb U HanpaBiATb KONUW NPUIrOBOPOB, PELLEHWiA, NOCTaHOB/e-
HWIA, onpefeneHnii y4acTHUKaM NpoLLecca; BbINOMHATL TEXHUYECKYH pa-
60Ty (noAwmBaTb AOKYMEHTbI B €0, MPOHYMEPOBbIBaTb €r0 /IMCTbI U
COCTaBNATb 3a CBOEN MOAMMCLI0 ONUCHL HAXOAALLMXCA B eqie MaTepuanos).

Mocne chaum fena cekpetapem CyAebHOro 3acefiaHvsa B KaHLUEeNApuio
Cyfa BCe AanbHenwwme aeiicTBMSA, CBA3aHHbIE C AaHHbIM AeNoM (Takue, Kak
NOArOTOBKA MCNONHUTENbHbIX LOKYMEHTOB, BblAa4a Konum NpoToKona cy-
Ae6HOro 3acefaHuns n ap.), ABAATCA Y)Ke HeNoCpPeACTBEHHON 0643aHHOC-
TbO CEKpeTaps cyaa.

Takum 06pa3oM, y cekpeTaps CyfebHOro 3acefaHuns 1 cekpeTtaps cyaa
0653aHHOCTE 3HAYMTENIbHO MEHbLUE, YeM Y MOMOLLHUKA CYAbK, N HOCAT
OHM B OCHOBHOM TEXHWUYECKMNIT XapaKTep. Ponb MOMOLHMKA CyabMN ABNS-
eTcs 60/1ee 0TBETCTBEHHOW, NOCKO/IbKY ero AeliCTBUA HOCAT NpoLeccyaib-
HblIli XapaKTep U He MOTyT ObITb Ae/IerMPOBaHbl CEKPETapaM.

B uenom 3akpenneHune B 3aKOHe NPOLIECCYaslbHOr0 NOIOXKEHNS NOMOLL -
HWKa cyapn ByaeT cnocobCTBOBATL COO/OAEHNIO MPUHLMNA 3aKOHHOCTH,
06ecrneyeHunto rapaHTMii 06BUHSEMOrO Ha PacCMOTPEHME ero fiena CyioM B
pa3yMHble CPOKM, a TaK)Ke HEOTBPATUMOCTN OTBETCTBEHHOCTMN BUHOBHbIX U
NX HaKa3aHW$ 3a COBEPLUEHHOE NPeCTYM/EHNe.

WHCTUTYT NOMOLLHMKOB CyAel N03BOMNT TakxKe (hopMUpoBaThb Kajpo-
Bblli pe3epB Ha 3amelleHMNe BaKaHTHbIX JO/MKHOCTEN Cyab MMEHHO 13
ymcna NOMOLLHUKOB Cy/fbW, KOTOPbIE B MpoLecce paboTbl MOTn Gbl MONy-
YNTb NPAKTUYECKME HABbIK/ NMPUMEHEHUS 3aKOHOB, FNy6Xe YSCHUTL cre-
UMUKy paboTbl Cya0B, 03HAKOMUTbLCS C CYeOHON NPaKTUKOIA.
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FO.A. KysoBeHkoBa*

NMPABOBAA PEMMMAMEHTALUUMA MPUMEHEHWA
OEHEXXHbIX B3bICKAHU 3A HAPYLUEHUWE MPOLLECCYANIbHbIX
OBA3AHHOCTEW B POCCUW U 3APYBEXXHbIX CTPAHAX

B ycnoBusx ocyLlecTBAsSieMOl B HACToALLee BpeMs peopMbl poccuiic-
KOro Yro/ioBHO-NpoLeccyasbHOro npaea 0cobyro akTyanbHOCTb Nprobpe-
TaeT u3yyeHume Npo6aeMbl NPUMEHEHUA EHEXHOTO B3bICKaHMA B Poccuu
1 3apy6exXHbIX CTpaHax.

Bo Bce BpemeHa A1 60NbLUNHCTBA HALMOHaIbHbIX MPaBOBbIX CUCTEM
«3aKoHOaTens M1 MoL» B 0611acT NPOM3BOACTBA MO YrON0BHbLIM Aenam
Ob1v AHIINA 1 P paHuma. He 6b1710 UCKNHOYEHVIEM U pa3BUTHE YTIOJ0B-
HOro npouecca B Poccumn, KOTOpbIA UCNbITbIBaNT Ha cebe BIMAHUE 3apy-
6eXXHbIX MOPALKOB HaunHas ¢ pepopmbl 1864 roga (Korga B OCHOBY OTe-
YeCTBEHHOIO Cy0NPON3BO/CTBA OblN MONOXEH Kodeke HanoneoHa 1808
rofa) 1 3akaHumBas gHeM CerofHAWHMM, Korga B YMNK P® npsamo nc-
Nosb3yTCS 3apyb6eXxxHble KOHCTPYKLUN.

YMEeCTHO OTMeTWUTb, YTO Y CTaB Yron0BHOIO CyAonpon3soacTea 1864 r.
(YYC) LocTaTOuHO YeTKO perfiaMeHTMpPOoBa HaloXeHne eHeXHOro B3bIC-
KaHWA, UMEHHO TaK (T.e. He wWTpagomMm) mMMeHya 3Ty Mepy. CornacHo
cT. 323, 328, 438 cypebHbIi cnegoBaTtens UMeN NpaBo 3a HeABKY 6e3
YBXMUTENIbHbIX MPUYUH MOHATOr0, CBEAYLLEro imua, CBUAETENS HANOXUTb
Ha 3TUX NINL, EHEXXHOE B3bICKaHWe, pasMep KOTOPOro 6bii AOCTATOYHO
BbICOKUM (25 1 50 py6.). Takxe 1 cyf B COOTBETCTBUU CO CT. 6, 434 mor
HaNOXWNTb Ha HEABUBLLErOCS B Cyf, «6€3 3aKOHHbIX MPUYMH» AEHEXHOE
B3blCKaHMe B ewe 6onbliemM pasmepe (go 100 py6neit. OHO MO0 TakxXe
ObITb HAMIOXXEHO Ha HEABMBLUETOCA MPUCAXHOro (cT. 651).

*© KysoseHkoBa HO.A., 2009
KysoseHkoBa O nua AnekceesHa — aCNMpaHTKa Kagepbl Yroi0BHOIO Npo-
Lecca n KpummHanuctuku CamMapcKoro rocyfapCTBeHHOro YHMBepCUTeTa
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