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POJIb AIBOKATA-3AIIIUTHUKA B TOKA3BIBAHUH B YCJIOBUAX
JAEUCTBUA MTPUHIOUIIA ITPE3YMIIIUUA HEBUHOBHOCTHU

Jlykpsanuukos U. /1.

Camapckuii HallMOHAJIbHBIN UCCIEA0BATEIbCKUA YHUBEPCUTET
nmenu akagemuka C. I1. Koponésa, Camapa

[leHTpanpHOM COCTABIJIAIOIIEH YTOJIOBHOIO IIpoLiecca sABJIAETCA JOKa3blBaHUE. B
COOTBETCTBUU CO CT. 85 VYTroJoBHO-TpoleccyalbHOro konaekca Poccuiickoit ®eneparuu
(manee — YIIK P®), noka3piBaHWE COCTOWT B COOMPAHUU, IPOBEPKE U OLICHKE JOKA3aTEIbCTB.
[TockonbKy ykazaHHbIe (DYHKIIUM B COBOKYITHOCTH MMEIOTCSI TOJIBKO y MPABOOXPAHUTEIBHBIX
OpraHoB, TO CYUTAETCS, YTO TOKA3BIBAHUE €CTh MBICIUTENBHAS U IPAKTUYECKAs] JEATEIBHOCTD
OpPraHOB YrOJOBHOTO MPECIIEIOBAHUS M0 M300JMUYCHHUIO MOJ03PEBAEMOTr0 U OOBHHIEMOTO B
COBEpILEHUH MTPECTYIIIEHU U 0OOCHOBAHUIO €r0 BUHBI, COCTOALIAst B COOMPAaHUU, TPOBEPKE U
OIIEHKE J0Ka3aTeabCTB [1].

OpHako 3alIUTHMK, SIBIASACH YYaCTHUKOM YIOJIOBHOI'O IIPOLECCAa, TAaKXKe BIIpaBe
OCYIIECTBIIATh JOKa3biBaHWE. lIpuMeHuTENbHO K aJBOKATy IIOHATHE JIOKa3bIBaHUS,
IIPUBEICHHOE BBIIIE, HE IOAXOJUT, IIOCKOJIbKY OH SBJIAETCSA OIIIOHEHTOM OpraHoB
YTOJIOBHOT'O MPECIEA0BaHUs, CIEI0BATEIBHO, UMEET IIPOTUBOIIOJIOKHBIM HHTEPEC.

Jlns ajBokaTa JIOKa3blBaHUE — 3TO JAEATENbHOCTb IO ONPOBEP)KEHUIO OOBUHEHMS,
coOupaHuio 3aIUTUTEIIbHBIX JI0Ka3aTelbCTB, IIPEACTABICHUIO ux opraHam
IIPEIBAPUTEIIBHOTO PAcClIENOBaHUs WM HENOCPEACTBEHHO B CyH, C LEIbI0 J0Ka3aTb
HEBUHOBHOCTb WJIM MEHBIIIYI0 BUHOBHOCTH CBOEIO JoBeputTens. OCylecTBIIsisl HIOJTHOMOYMS B
YTOJIOBHOM IIpOIiecce, 3alUTHUK JJOJDKEH ¢ MOMOILBIO ITPABOBBIX MEXaHU3MOB O00OeCIeurBaTh
peanu3alyio MPUHLMIOB  YLOJIOBHOIO  CYJONpPOM3BOJCTBA, OCHOBHBIE M3 KOTOPBIX
3akperieHsl B rnase 2 YIIK P®. OnHuM M3 Takux NPUHLMIIOB SBIISETCS IMPE3YMIILIMS
HeBuHOBHOCTHU (cT. 14 YIIK P®). B cooTBercTBUU € JaHHBIM MPHUHIIMIIOM, OJ03PEBAEMBII
WK OOBUHSEMBbII He 00s3aH JI0Ka3blBaTh CBOIO HEBMHOBHOCTh, a Opems IOKa3bIBaHUS
OOBUHEHHS W OIPOBEPKEHUS] JIOBOJIOB, INPUBOJMMBIX B 3alIUTy I10JI03PEBAEMOI0 WM
O0OBUHSEMOT 0, JIKUT Ha CTOPOHE OOBUHEHUS.

Ha ocHoBe mnpuBeneHHOW HOpPMBI BO3HUKAeT BONpoc: «Eciau momo3peBaemblil WU
OOBUHSEMBIN He 00s3aH J10Ka3blBaTh CBOK HEBMHOBHOCTb, CYLIECTBYET JIU OOS3aHHOCTH
JI0Ka3aTh HEBUHOBHOCTH Y 3aLIUTHUKA?»

VIIK P® He yka3plBaeT Ha HaJIMYMEe WM OTCYTCTBHE TaKOM O0OS3aHHOCTH, YTO
nopokaaer crnopsl yueHblx. Hampumep, B.K. CnmyueBckuii yTBepkaaeT, 4To Ha CTOPOHY
3alUTHI B IEJIOM HE MOXKET OBbITh BO3JIO’KEHA OOS3aHHOCTBH INPE/ICTaBJICHUS J0Ka3aTeIbCTB
HEBUHOBHOCTH, ITOCKOJIbKY cama 0053aHHOCTb JI0Ka3bIBaHUsI OTCYTCTBYET [2].

H.A. KonoxosioB cunTaet, 4yTo 3aja4ya 3alllUTHUKA 3aKJII0YAeTCsl HE B ONPOBEPKEHUU
JIOBOJIOB OOBMHEHHMS, a JIUIIb B TOM, YTOOBI MOCEATh COMHEHMS B HX JIOCTATOYHOCTH JUIS
BBIBOJIOB O BHHOBHOCTH €0 TOI3alIuTHOTO [3].

PemmmrensHO NMpoTHB TakoW MHTEpHpPETAalMU y4acTHsl 3allUTHHUKA B JOKA3bIBAaHUM I10
YrOJOBHBIM JenaMm BeicTynaer 3.B. MakapoBa. OnHa yka3pIBaeT, 4YTO 3aKOHOJATENb
pacnpocTpaHseT NEHCTBUE MPE3YMIIIIMM HEBUHOBHOCTH HUCKIIIOUMTENIBHO Ha MOJ03PEBAEMOT0
1 0OBUHSEMOTO, KOTOPHIE HE 00s3aHBI IOKAa3bIBAaTh CBOIO HEBUHOBHOCTH [4].

I"'M. Pe3nuk 1 M.M. CnaBuH OpUBOAAT pa3Indus MEX]ly OTHOLIEHHEM OOBHUHSIEMOTO
U 3alIUTHUKA K OCYLIECTBJICHHUIO (DYHKIIMM 3allWThI, [JIABHOE U3 KOTOPBIX 3aKII0YAETCs B
TOM, YTO OOBUHSEMBIN UMEET MPaBO Ha 3aIIUTY, a AJABOKAT 00s3aH 3alUIaTh. «3alIUTHUK
BCET/a JIOJKEH aKTUBHO Y4acCTBOBATh B IIPOLIECCE JOKA3bIBaAHMS, TIIATEIBHO AHAIN3UPOBATh
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JOBOJbl OOBHMHEHUS, CTPEMUTbCA K HMX ONPOBEP)KEHHUIO, BBIABIATH OIPaBAbIBAIOLINE
MOA3AIIUTHOTO WJIM CMSTYAIOIUEe €ro BUHY 00CTOATENhCTBAY [5].

XOoTs JaHHOE MOJIOKEHHE W He Hauwio oTpaxeHus B YIIK P®, no B apyrux
HOPMAaTHBHO-TIPABOBBIX aKTax OHO 3akperuieHo. Tak, B coorBerctBuu c 1. 1 4. 1 c1. 7 ®3 «O0
aJIBOKaTCKOM JICSITEIIBHOCTH M aaBokaType B Poccuiickori denepanun» [6], agBokar o0s3aH
YECTHO, Pa3yMHO U JOOPOCOBECTHO OTCTaMBaTh MpaBa U 3aKOHHBIE MHTEPECHI JOBEPHUTEIIS
BCEMHU HE 3allpellleHHbIMH 3aKoHoJaTeslbcTBOM Poccuiickoii ®denepanuu CpeacTBaMU.
Cornacno 1. 1 cr. 8 Kogekca npodeccnoHanbHON 3TUKH aaBoKaTa [7], Ipy OCYIIECTBICHUH
poecCuOHANBHOM IeATEeNbHOCTH aBOKAT aKTUBHO 3alUINAET MpaBa, CBOOOIbI U HHTEPECHI
JIOBEpUTENIC BCEMHU HE 3alpelieHHBIMH 3aKOHOAATEIbCTBOM CPEICTBAMU, PYKOBOJICTBYACH
Koncturynuei Poccutickoit @enepanuu, 3akoHOM U HacTosimuM Koaekcom. 3nech UAET pedb
UMEHHO 00 aKTHBHOW JEATEIHHOCTH aIBOKATa, OTKA3 K€ OT YYacTUs B JOKA3bIBAaHUH CO
CCBUIKOM Ha TPEe3yMILHUI0O HEBUHOBHOCTM TaKOBOM Ha3BaTh HENb3d. AKTUBHOCTD
MIPEANOaraeT MCIOIb30BAHUE BCEr0 apceHasjga MOJHOMOYMM y4acTHs B JOKa3bIBaHHHM Ha
O51aro JOBEpUTEIIS.

Takum oOpa3zom, UCXO0d U3 MPE3YMIIIMKA HEBUHOBHOCTH, O0S3aHHOCTD JIOKAa3bIBAaHUS
UMeeTcsl Y CTOpoHbI 00BHHEHH. CTOpOHA 3alllMThl, KpOME a/IBOKATa-3alllUTHUKA HE 00s3aHa
JI0Ka3bIBaTh HEBUHOBHOCTb. 3AIIMTHUK XK€, pyKOBOACTBYsACh HopMamu D3 «OO0 aBOKaTCKON
NeSTENIbHOCTH U afiBoKaType B POy, a Takke Kogekcom npodeccrnoHalbHOM 3TUKH a/IBOKATA,
00si3aH y4yacTBOBaTb B JIOKa3bIBAaHUM, C MAaKCUMaJIbHOM aKTHUBHOCTBIO JOKa3bIBas
HEBUHOBHOCTh WJIM MEHBIIYI0O BHUHOBHOCTb JOBEPUTENSI MPU COTJIACOBAHUU C IOCIECTHUM
no3unnu 3amuTthl. Kak ykaseiBan M.C. CTporoBud, «... 3alIUTHUK 0053aH CIENaTh BCE, YTO
Mo OOCTOATENLCTBAM JeNla HY)KHO M BO3MOXKHO CHAENaTh B IMOJIb3y OOBHHSIEMOIO, B €ro
3aluUTy. OTO OO0S3aHHOCTb aJBOKAaTa-3alllUTHUKA, O0SI3aHHOCTb NpOQecCHOHANbHAs U
npoleccyagbHasi, HO 9TO HE Ta 00sI3aHHOCTh JJOKA3bIBaHUs, KOTOPAs JIGKHUT HA CIEAOBATENE U
Ha IPOKYypope — ToCyJapCTBEHHOM OOBMHUTENE, 3TO HHasg OOA3aHHOCTb, OOA3aHHOCTh
3amuaTh 00BUHsIEMOroy [§].
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