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IIpeueneHT KaK HCTOYHUK MPaBa B coBpeMeHHo#l Poccun
Precedent as a source of law in modern Russia

Cratbs NMOCBsIIEHA U3YYEHHUIO MPELEIEHTa, KAK UCTOYHMKA IpaBa Ha COBPEMEHHOM JTarle
pa3BuTHs npaBa B Poccun. PaccMaTpuBaeTcs moyiokeHHe O TOM, YTO CyAeOHasi MpakTHKa UrpaeT
pOJb B pa3pelIeHUH CyNeOHBIX CIOpax, a TaKKe MpeayaracTcs BO3MOXHOCTh MPHUMEHEHHS
IIpeneeHTHOro npasa B Poccun.

OcHoBHasi mpoOjema 3akjilo4yaeTcs B TOM, UYTO CyAEOHBbIM NpeneAeHT MpUMEHseTCS B
KauecTBE MCTOYHMKA IpaBa MpU pa3pelleHHH CyneOHBIX CIOpoB, HO mpu 3ToM B Poccun
OTCYTCTBYET O(pUIIMaTBbHOE MTPU3HAHUE MPELEACHTHOTO IPaBa.

N3yuenune cyneOHOTO mpereeHTa, Kak UICTOYHUKA ITpaBa, B COBpeMeHHOM Poccuu siisieTcst
aKTyaJlbHBIM BOMPOCOM, IIOCKOJIbKY 3aKOHOJATElIbHAs BJIACTh HENOCTaTOYHO 3P HEKTHUBHO
perynupyer Haubojiee BaKHbIE OOILIECTBEHHBbIE OTHOUICHHS M HE MOYET OXBAaTUTh BCE HIOAHCHI
KU3HEHHBIX OOCTOSITENLCTB, KOTOpPhIE MMEIOT CYIIECTBEHHOE 3HAa4Y€HHE, MOCTOJBKY CyneOHoe
HOPMOTBOPYECTBO CIIY’)KHT CPEACTBOM BOCIOJIHEHMsI BO3HHMKaOUMX MpodenoB. «Korma 3akon
CTpaZiaeT HEesICHOCTHIO, POOETHLHOCTHIO MM COEPKUT HOPMBI, pACCUNTAHHBIE HA KOHKPETH3AIUIO
B XOZIe pa3pelIeHus] KOHKPETHBIX JIeJ, CyJl BBIHYKJIEH 00palaThcsi K UMEIOLIUMCS MpeleIeHTaM U
OOLIMM TONOKEHUAM Cy1eOHOM npakTHKI», otMedaeT B.B.Jlazapes?4.,

Kax u3BecTtHO, B Poccun OTCyTCTBYET NMpELEAEHTHOE MPaBO, OHO SIBISETCS MCTOYHUKOM
JUIIb B AHIVIOCAKCOHCKOW IIPaBOBOM ceMbe. BO MHOrMX €BpONEHCKMX CTpaHax, TaKUX Kak
I'epmanus, @uunanaus, [lBenus, mnpeneseHT Kak HMCTOYHUK IIpaBa  OTCYTCTBYET, OJHAKO
HeO(UIIMAIBHO CYIIECTBYET M NMpUMEHseTca. BaXXHO OTMETHTh, YTO B Halleil CTpaHe Bce yalle
CTaJM OO0paIlaThCsl K PEUICHUAM BBICIIMX CyJCOHBIX OpPraHOB, OKa3bIBas MPHU 3TOM BIHUSHHE Ha
paspelieHre Toro WM WHOTO BOIIPOCA, YTO TOBOPHUT O MPUMEHEHUH CyAeOHOM nmpakTuku B Poccuu
B KayecTBe MCTOUHMKa mpaBa. K mpumepy, onpenenenue BepxosHoro cyna PO 06 ocnapuBanuu
OTKa3a PEruCTPUPYIOLIETO OpraHa COBEPLIMTH NECUCTBUS 1O BHeceHHIO u3MeHeHud B EI'PII u
BBIJIaTh CBHJIETENICTBO O TOCYAAPCTBEHHOM perucrpanuu npasa. llockonbky mpu oOpaiieHuu
o0IecTBa ¢ 3asBJICHHEM B PETHCTpHUpYIONMH opraH o BHeceHnn n3meHeHuid B EI'PII, um Obun
BBITIOJTHEHBI BCE TpPEOOBAaHUS JCHCTBYIONIEIO HAJIOrOBOTO 3aKOHOJATENbCTBA O PETUCTPALMU
W3MEHEHUHN B COOTBETCTBYIOIIEM PEECTPE, OCHOBAHMI JJIsl OTKA3a B TOCY/IAPCTBEHHON PErUCTpalliu
3asBJICHHBIX UM WU3MEHEHHUH €€ MMENIOCh, MoCToNbKy BepxoBHbd Cys 00s3a1 perucTpupyrommit
opran BHecTu u3MmeHeHusi B EI'PII u Bbimath CBUAETENBCTBO O TOCYAApCTBEHHOW PErucTpanuu
npapa.?*

B XIX — XX Beke B Poccuiickoit UMIIepuu CyJ1 MPOSIBIISI CBOIO «TBOPUYECKYIO aKTHBHOCTBY,
JIOTIONIHSISL TIPY 3TOM 3aKOHOJATeNIbCTBO HOpMaMmu mpaBa. llpu 3ToM He Bce perieHus cyaa ObuiH
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00s13aTeNbHBIMI K NMPUMEHEHHIO, a TOJIBKO TE, YTO MOBTOPSUIUCH HEOJAHOKPATHO M CTAaHOBUIIHMCH
o6bruasmu.?*? CrieoBaTeNnbHO, MOXKHO C/IENaTh BBIBOJ, YTO elé B Iepuos Poccuiickoii mMmepun
CyAeOHBIN TPEEICHT UCIIOIB30BAJICS B KAUECTBE HCTOYHHKA MpaBa U UMeJ OOJIbIIOe 3HAUYCHHE TIPU
pa3peleHnn CIIOpPOB.

B HacTosimiee Bpemst OOJIbIIOE BIMSHUE MPHU Pa3pelICHHH CIIOPOB HMEIOT NOCTAaHOBJICHHUS
IInenyma BepxoBHoro Cyna P®, Tak kak OH NPHUHUMAET PELICHUS HE TOJBKO 10 KOHKPETHBIM
7eniaM, HO TIPY 3TOM JlaeT pa3bsiCHEHUS MO BONPOCaM CyIeOHOH MpPaKTUKH, TO €CTh M3MAET aKThl
o0IIIero xapakTepa, KOTOpbIe B MOCIEIYIOIEM MOTYT NMPUMEHATHCS K aHAJIOTUYHBIM CHUTYalHsM.
CrnenoBarenbHo, BepxoBubeiii Cyn maer o¢uIuaabHOE TOJKOBAaHME 3aKOHA,  yCTPaHssA
IIPOTUBOPEUUS] NPUMEHEHUS TOM WIM MHOM HOpMBL. [IHOrzIa Takue akThl COAEPKAT HE TOJIBKO
pa3bsCHEHUS, HO U OIpeieJIeHHbIE MpaBUiia MOBEAEHUS, KOTOPbIE HOCAT 00s3aTeNbHBIA XapakTep.
Hanpuwmep, pazpacaenue BepxoBrnoro Cyaa P® o ToM, B KaKOM MOPSAIKE MOJIEKAT PACCMOTPEHUIO
M paspelieHuI0 Jiela O TMPU3HAHWK 3alpelieHHON K pacmpoCTpaHEHHI0 HH(OopMaIu,
MPUYUHSIONMEH Bpea 3I0pOBbI0 M (WJIHM) PAa3BUTHUIO JI€TeH, pa3MEIIeHHOW B HWH(POPMAIMOHHO-
TeNIeKOMMYHUKAIMOHHOH cetH "MuTeprer".?* B nanHoii cutyamun BepxosHslii Cys He TONBKO
pa3bscHSET MpUMEHEHHEe cTaTell 3akoHa o 3amuTe MHGOpPMAIMU, HO U YyCTAaHABJIMBAET, B KAKOM
MMEHHO TMOpSAJIKE paspemarb JaHHyr curyanuto. CnenoBarenbHo, BepxoBubii Cyn naer
odunmansHoe U 00A3aTEIbHOE TOJIKOBAaHWE M NMPABUIIO MOBENEHUS B MOJOOHBIX CUTYyalUsX, YTO
[TOKA3bIBACT HAM IIPUMEHEHHUE PEILICHU BBICHINX CYZOB B KaUE€CTBE HCTOYHHUKA MTPaBa.

TakuM 00pa3zom, MOXHO CKa3aTh, YTO CJIOKMBIIASICS CUTyal[Usi O MPUMEHEHUH pEelIeHH
BBICIIMX CYyIOB Kak  00s3aTeJbHOTO  MpaBUja TOBEACHUS IOKa3bIBa€T HEOOXOAMMOCTh
o(unmanbHOro 3aKpervieHus: CyeOHOro mpereeHTa B COBpEeMEHHO! MpaBoBoi cucteme Poccun.
Jnst 3Toro, 6e3ycioBHO, HEOOXOAMMO CPOPMYIUPOBATH KPUTEPHHA OTHECEHHS €r0 K HCTOYHHKY
paBa, TO €CTh 0003HAYUTh, KAKUM UMEHHO CYOBEKTOM CyAeOHOM CHCTEMBI MOTYT OBITH BHIHECEHBI
TaKde aKThl M YTO UMEHHO B HHUX MOXXET OBITh HCIOJB30BAHO IPH Pa3pelICHUH aHAJOTHYHBIX
CUTYyaLUM.
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