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MPABO CBUAETENA HA UMMYHWTET: NCTOPUA BO3HUKHOBEHNA
M NMPOBJIEMbI PEAJTN3ALUNW BYTOJTOBHOM MPOLLECCE P®

Kpyr cBugeTteneii MoXeT 6bITb OrpaHWUYeH He TONbKO 3anpeToM fonpa-
LIMBaTL ONpeenieHHbIX UL, HO U NPejoCcTaB/eHeM OTAE/IbHbIM Y4aCTHU-
KaM CBUAETENbCKOro UMMYHUTETa. TO NOHATUE, XOTA U OCBELLEHO JOCTa-
TOYHO 06CTOATENbHO B NpOLeCCyanbHON nuTepaType, TpebyeT 6onee aeTaslb-
HOro paccMOTpeHus. B cnoBapsix Mbl HAXOAUM CNefytoL e onpeaeneHns cnosa
KUMMYHUTET»: «AMMYHUTET (0T Nat. TTUNna3) —ocBO6OXAEHUE, N36aB-
NneHune oT Yero-nn6o»1l «MMMyHUTET —3TO NPeLOCTaBNeHHOE KOMY-HU-
6y b UCKOYNTENbHOE NPABO HE MOAUYUHATLCA HEKOTOPbIM 06LL MM 3aKOHaM»2

MoOHATNE KUMMYHUTET» HE HOBOE AN1A IOPUANYECKON HayKu. OfHako
npeamMeToOM NPUCTaNbHOI0 BHUMAaHWUA OHO CTano CPaBHUTENbHO HEeaBHO.
OO6yCnoB/IEHO 3TO 3HAYNTE/IbHLIM pacLUMPEHNEM KPyranunL, KOTOPbIX 06-
HOBAAKOLLLEECH POCCUIACKOE 3aKOHO4aTeIbCTBO HafensieT NPaBoBbIMM rapaH-
TUAMU NPOTUB YLLLEMIEHNA UX 3aKOHHbIX NHTEPECOB.

BBuay TOro, 4To NpaBoOBble UMMYHUTETHI ABAAKOTCA ONPEAENIEHHbIM UC-
KNOYeHWEM M3 NMPUHLMNA NPaBOBOro PaBeHCTBA, BANTepaTYype CyLLIeCTBYeT
[lBa NPOTUBONOIOXKHbLIX NOAX0Aa K BOSMOXHOCTU UX YCTaHOBAEHUS U NpK-
MeHeHUsi. HeKoTopble aBTOpbI YTBEPXAAKOT, YTO MPUBMAETN N UMMYHUTE-
Tbl 3aKPENASIOT HEPABEHCTBO, KOTOPOE MPOSABAETCS, BYACTHOCTK, MpW Npu-
B/IEYEHUW K OPUANYECKON OTBETCTBEHHOCTHU, 1 MPEACTaBAAT co60M OT-
CTynaeHue 0T KOHCTUTYLMOHHbIX MO/TI0XEHWUA 0 MPaBOBOM PaBEHCTBE, YTO
ABNSETCA HeAoNyCcTUMbIM3 [lpyrue, ybe MHeHUe 60Mee NPeanoYTUTESNBHO,
CUMTAIOT, YTO MPUBUIETUN U UMMYHUTETbI HE HAPYLUIAOT NPUHLMNA NpaBo-
BOr0 PaBEHCTBA, TaK Kak OH XapaKTepun3yeT 00N (KOHCTUTYLMOHHbI)
CTaTyC IMYHOCTU, TO €CTb CTATYC YEN0BEKA KaK rpaXjaHnHa, YneHa obue-
CTBa, rOCyJapcTBa, Y He YYNTbIBAET Pa3IMymnii B OPUANYECKOM MOMOXKEHUM
cybbekToB4. Kak npeActaBniseTcs, BCAKUA NPUHL MM, BTOM YNCE U MPUH-
UMM NPaBOBOr0 paBeHCTBa, —9TO 06LLee NpaBuo, AONYCKAKLLEe NCKoYe-
HUA, KOTOpble BbICTYNAKT B KAYECTBE COCTABHOM YaCTM €ro CoAepXaHus.
Mo3TOMYy NpPaBO MOXEeT yCTaHABNUBATb NPUBUAETNN U IbTOTHI.

Mo cnpaseannsomMy 3amedaHunto C.HO. CyMeHKOBa, TPaKTOBKa UMMYHM-
TeTa HepeAKo 3aBUCUT OT ero NPUHaANeXHOCTM K 0Tpacnam npasa, OT/mya-

*© LWeiidep M.M., 2007
LLleiicoep MapuHa MuxaiinoBHa - KaHA. opui. Hayk, agBokat, Camapckuii
roCyfapCTBEHHbIA yHMBEpCUTET
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FOLLIMMCA APYT OT Apyra npegMeTomM M MeTOLOM NPaBOBOro PeryimpoBaHug,
OTpacneBbIMU NPUHLUNAMK N PYHKLUAMU, XapaKTepoM HOpUANYECKOl OT-
BETCTBEHHOCTUS

VIMMYHWUTETbI YCTAHOB/EHbI B HOPMaX MeXAyHapoLHOr 0o, KOHCTUTYL -
OHHOrO, YIr0JIOBHOI0, a4MWUHUCTPATUBHOT O, YTO/I0BHO-NPOLECCYaIbHOIO U
rpaXkAaHCKOo-npoLeccyanbHOro npasa.

NaBHbIA YyrofoBHO-MpoLeccyanbHblii UMMYHUTET —CBUAETENbCKUI —
MMeeT rny60oKne NCTOpUYECKMe KOPHU. Mbl HaX04MM YNOMUHAHWE O HEM
eLe B pyuMckux Aurectax umneparopa KO ctTuHnaHab.

Bpoccuitckom yronoBHoOM npolecce npo6aema CBULETENLCKOTO UMMY-
HUTeTa monyyunapaspeweHne B 1864 rogy nocne npuHATUSA Y cTasa yronos-
Horo cyfonponssoacTea Poccun (ganee —YYC)7.U.A. ®oliHMUKNI nona-
raj, 4To 3aKpenseHune B YcTase npasuia 06 0CBOO0XAEHUM OT CBUAETeSbC-
KON MOBMHHOCTW MPOUCXOAUT NO 3TUYECKUM CO0BpaxkeHnsiM8 CXoLHOro
MHeHusA npugepxusanuck J1.E. Bnagumupos, A.®. KoHu, C.N. Bukropc-
KUiAQ

B nepBbIX COBETCKMX 3aKOHOAATENbHbIX aKTaX (MM0o10XKeHUN 0 MONKOBbIX
cyfax 1919 roga, MonoxeHnn o BOEHHbIX cnegosatenax 1919 roga) npegayc-
MaTpuBanoch, YTOo POACTBEHHUKUN NOACYAMMOTO fonpalinsarotcs 6e3 oTo-
6paHua NOANUCKU 06 OTBETCTBEHHOCTH 38 /I0XHbIe NoKaszaHnall

BpaanbHeiiwem YMK PCOCP 1922, 1923 rofoB He npegycmaTpuBani
npaea Ha CBUAETENbCKUN MMMYHUTeT. YTTK PC® CP 1960 roga takxe He
COZepXXas1 3TOro 3aKOHOMOJI0XKeHWA. B COBETCKOE BPEMSA LLIMPOKO NponaraH-
AmpoBanach uaesi, CornacHo KOTopoWi rocy4apCTBEHHbIE MHTEPECHI CTOAT BbiLLe
POACTBEHHbLIX YYBCTB. B KauecTBe nuoHepa-repos npocnasnanca MNasnmk
Mopo30B, JOHECLUMNIA B MUINLUIO Ha CBOETO 0TUa. HO MeXayHapoHbIli OnbIT
M NPOCTble MOpanbHble TpeboBaHUA yoe[MTelbHO FOBOPUN O HEO6XO0AMMOC-
TV HajeneHns cBuaeTeNeid «npaBoM Ha MOYaHue», MOCKO/bKY eCTECTBEH-
Hble POACTBEHHbIE YYBCTBA HEBO3MOXHO NOJABUTb, BCIeACTBUE Yero 61u3-
KWe POLACTBEHHMKM 4acTO NPeAnoYvYmnTaloT HECTU YIONIOBHYK OTBETCTBEH-
HOCTb 32 a4y N0XHbIX NOKAa3aHWi, HeXenyn nomMmoratb opraHam paccnejoBa-
HWS 1 cyfly noKapaTtb 6/1M3KOro UM Yenosekall

B 1991 rogy BepxoBHblit CoBeT PCOCP npuHAN nocTaHOBAEHME
«Opeknapaymun npas 1 cBo60j YenoBeka v rpaxgaHnHa»12 B cT. 36 KOTOpoO-
rocofep»anoch NoJsioXeHue, COrfacHo KOTOPOMY HUKTO He 6bln 06543aH CBU-
[leTenbCcTBOBaTh NPOTUB Ce65 caMmoro, CBOero cynpyra, 6/M3KUX poACcTBEH-
HWKOB, KPYT KOTOPbIX OMpejensanca 3aKoHOM. B HeM, MOXHO CKasaTb, Brep-
BblE B Hallle BPeM$ MOAYYNIIO 3aKpernieHne NpaBuio o CBULETENNLCKOM UMMY-
HuTeTe. Mocnegytolime Warn 3aKOHO4aTe1Iq 0TPasn/Iv NOMOXKUTENbHOE OT-
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HOLIEHMe K CBUAETENbCKOMY UMMYHUTETY, 3aKPENIeHHOMY HblHE B psge
NoNoXeHNin YMK PO,

TeMm He MeHee, B HayKe YroJIoBHOT0 NpoLiecca eLe He JOCTUTHYTO enH-
CTBa B3rN140B Ha NMOHATWeE, COAepXXaHue, CoLManibHOe Ha3HauYeHe CBUAETeNbC-
KOro MIMMYHUWTETA B YTO/I0BHOM cyaonponssogcTee. OgHu asTopsl —B.I1. Bo-
XbeB, A.W. JlybeHcknin, B.I". [laeB —Aa0T W MPOKYO TPAKTOBKY CBUAETEb-
CKOro MMMYHUTeTa, MOHUMas Noj HUM COBOKYMHOCTb NpaBu o 6e3ycnos-
HOM UK OrpaHNYeHHOM 0CBOBOXAEHUN HEKOTOPLIX FPYNN rpaxaaH ot 06s-
3aHHOCTY jaBaTb NOKaszaHUsA. Cpean TaknX rpaxkjaH BolgenstoT: 1) Tex, Ko-
TOPbIX 3aNpeLLeHo JonpallBaTh B Ka4eCTBe CBUAETeNeN; 2) Tex, KOTopble
BMpaBe 0TKa3aTbCsA 0T Aa4M NOKa3aHWi Unu OT OTBETOB Ha 3aaBaeMble 4OM-
pallvBalo WM INLOM BONpocsl 13

Opyrne asTopbl —B.H. Cmbicnos, I'.®. MNopckuid, 1.4. Kokopes, A4.11. Ko-
TOB —1CX0AUNNN U3 6OJee Y3KOro 3HaYeHUs JaHHOMo TepMUHA, MOHMMAsA nog,
HWUM TOJIbKO MPaBO CBMAETENA B UCK/TIOUMTENBHbLIX CNyYasxX Ha 0CBOBOX/e-
HUWe oT 0653aHHOCTU jaBaTb NOKa3aHuA X

B anckyccum 06 06bemMe NOHATUSA «CBUAETENbCKUA MMMYHMNTET» BECbMA
BaXXHOe, Ha Halll B3rnaj, s3HavyeHue nmeet nosmuna 6. T. be3nenkuHa, KoTo-
PbIA OTMETWA, YTO BAUTEPATYpPE YacTo LONYCKaeTCcs CMeLleHue (Mnu, BO BCS-
KOM C/nydae, HepasrpaHuyeHne) NOHATUIA UMMYHUTeTa M 3anpeTagonpocal
BC/eACTBME YEro CBUAETENbCKUA UMMYHUTET ONpeaenseTcs YpesMepHo LLn-
poko. OfHAaKOo 3TO pa3fInyme UMeeT MPUHLNMNNANBHOE 3HaYeHue. VIMMyHN-
TeT(oTnat. 1TTnnina$) —ocsoboxaeHne OT yero-nnm6o, Bropugmueckoe npa-
BO He MOLUYMNHATLCA HEKOTOPbIM 3aKOHaM, TECHO CBA3AHHOE C MOHATMEM MpK-
Bunernnli A hopMynnpoBKa «He Noasnexart LOMNPOCY B Ka4eCTBe CBUAETe-
neli»Bo3HavaeT 3anpeT Jonpoca onpejeneHHON KaTeropum nuL, 10 ecTb He-
BO3MOXHOCTb BbI30Ba X Ha ,ONPOC B Ka4eCTBe CBMAETENEN N0 MHULMATMBE
OpraHoB paccfiefjoBaHNA UImn cya.

MpepcTaBnseTcs, UTO CTOPOHHUKN LUMPOKOWA TPaKTOBKY CBUAETENbCKO-
ro MMMYHWUTeTa CMELLBAKOT pa3Hble NPaBOBble KATErOpUM, OTHOCH K UMMY-
HUTETY onpefeneHHbIX L, clydyan, Korga no 3aKoHy Boo6LLe NCKI0YeHa
BO3MOXXHOCTb UX BbI30Ba A/111 4ONPOCA B Ka4yecTBe cBuaeTend. MpoTueopeyn-
BOCTb LUMPOKOI TPaKTOBKM UMMYHUTETA COCTOUT B TOM, YTO €€ CTOPOHHU-
KM, Kak, Hanpumep, FO.K. Opnos1 H.FO. utBuHueBad) M.T. Awmpbeko-
Ba, C.B. XXuraHos2, A.4. Mpownsakos2Z, C.A. CaywkuH, E.IM. IMpuwmnHaB
E.A. 3aiiueBad BeyT peyb 06 0CBOGOXAEHWUM OT 00653aHHOCTY CBUAETESb-
CTBOBaHWA Cyfel, aflBOKATOB, CBALLEHHOCNYXUTeNen, genyTaTos [ocygap-
CTBeHHoi dymbl, uneHoB CoBeTa defepaLum, XoTs 3aK0H, 3anpeLlas 4onpoc
3TUX UL, BOBCE He BO3Naraet Ha HUX 3Ty 0683aHHOCTb, C/iej0BaTe/IbHO, BO-
006LLe HEe MOXET OT Hee 0CBOOOXAaATb.
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BaeiicTBytolem 3aKOHOAATENLCTBE NPaBU/I0 O CBUAETEIbCKOM UMMYH K-
TeTe 3aKpenneHo B KoHCTUTyuun P® n HoBoMm YTIK P®. YacTb 1cT. 51
KoHCTUTYumm rnacut: «HMUKTO He 0653aH CBUAETe/IbCTBOBATL MPOTUB CebS
camoro, CBOEro cynpyrau 6/M3KMx poCTBEHHUKOB, KPYTKOTOPbLIX Onpege-
nseTca efepanbHbiM 3aKOHOM». [puK BCeM TOM, 4TO chepa NPpUMEHEHMNS
CT. 51 KOHCTUTYUUN P® BbIXOAMT 38 PaMKM YT0JI0OBHO-NMpoLecCyanbHbIX OT-
HOLUEHWIA, OHa, KaK BepHO 0TMeyaeT H.B. BUTPYK, Npex/e BCEro 1 rnaBHbIM
06pa3om HanpaB/ieHa Ha perynpoBaHMe UMEHHO 3TUX OTHOLLEHWIA, cyLe-
CTBEHHO KOPPEKTMNPYS NMPaBOBOE MOJIOXEHNE NOTEPMEBLUNX U CBUAETENeRS

ByronoBHo-npoueccyabHOM 3aKOHOAATeNbCTBE CBUAETEIbCKNA UMMY-
HUTET perfiaMeHTUPOBaH Kak NpaBo nLa He flaBaTb MoKa3aHUs NpoTuBs ceobs,
CBOUX 6IM3KMX POACTBEHHUKOB, a TAKXEe B MHbIX CNyyasaX, NpefyCMOTPEH-
HbiX Kogekcom (n. 40 cT. 5 Y MK). MpaKTuka nokasbiBaeT, YTO CBUAETENM
MoJib3yKTCA CBOUM «MPaBOM Ha MonyaHue». 30 3 90 oNpoLWEeHHbIX HAMU
cnefoBaTtenei npokypaTypbl (33%) cTafIKMBaNUCh C 0TKa30M CBUAETENEN AaThb
MOKa3aHWs CO CCbINIKOM Ha UMMYHUTET. OAHAKO N3YYeHWEe YTONOBHbIX feN
MokKa3blBaeT, YTO MHOTVe CBUAETENN He 3aX0TeIn NCMOJIb30BaTh CBOE NPaBo
Ha UMMYHUTeT. Tak, 65 ceugeTenein (7%) Ha gonpoce pacckasbiBasan 0 CO-
BEPLUEHUN NPECTYNIEHNSA UMU CAMUMU, XOTS BNpase Obl/IN 3TOr0 He AenaTb,
BOCMO/Ib30BaBLUMCL NPAaBOM Ha UMMYHUTET, a 57 ceugeteneit (unu 6%) ynu-
Ya/IM CBOMMM MOKa3aHUAMU B COBEPLUEHUN NPECTYMAEHUA 6IM3KUX UM NNLL,
XOTATOXe MOrn Obl 3TOr0 He fienatb. Bpsagnu aTo ABNEHME MOXHO 06bAC-
HUTb BbICOKOW CO3HATENIbHOCTbLIO CBUAETENEN, 60/1ee BEPOSTHO, YTO MPaBo He
[aBaTb MOKa3aHMA pa3bACHANOCHL UM popmanbHO. Ho 8% ceuaeTteneii, pacno-
narasLUIMX NpaBoM Ha UMMYHUTET, He BOCMO/Ib30BaAMUCh UM 1 ONpoBepranu
(haKTbl MPUYACTHOCTN 6/IU3KMX UL, K COBEPLUEHUIO MPECTYN/IEHNUS.

Vicxoaa U3 3aKoHoAaTenbHOro onpeaeneHnsa cCBUAETeNbLCKOro UMMYHU-
TeTa, MOXHO cfenaTb BbIBOJ, YTO OH UMeEeT [iBe CTOPOHLI. [1epBas —0OCBO-
60XaeHMe CBMAETENA OT HE06X0AMMOCTM N3061MYaTh camMmoro cebs B coBep-
LUeHWKM NpecTynieHus. Bropasd —ocB0o60OXieHWe CBUAETENs OT 0653aHHOC-
TMN306/1MYaTh 6/IM3KUX EMY NINL,, OCHOBAHHOE, KaK FOBOPM/OCH, Ha HeJony-
CTUMOCTM NOAABNEHNA ECTECTBEHHbIX POLCTBEHHbIX YYBCTB.

MpaBo NuL He laBaTb NOKa3aHWsA NPOTUB CaMOTro cebs Ha3blBalOT MPUBHK-
nervein npoTme caMoo6BuHeHus. T.H. MockanbKoBa, aBas XapaKTepucTu-
KyZJaHHOMY NOHATUIO, ONpesenseT ero Kak 0cBo60XjeHne 0T 0693aHHOCTH
CBUJETENbCTBOBATL MPOTUB CAMOro cebs, KOTOPOE BbipaXaeTcs B NpaBe 40MN-
pallnBaemMoro 0TKasarbCsa 0TBeYaTb Ha BONPOCHI, YIMYAIOLLLNE ero B COBEp-
LeHUM npecTynneHna bosee WLMPOKOe onpeesnieHNe NpuBUIErum NpoTnB
CaMO0OBUHEHUS Mbl HAX04MM Y B.J1. BYiHWKOBa, KOTOPbI OTMEYaeT, YTo ee
CYTb COCTOUT BTOM, YTO Nt060€e N0 BMpaBe 0TKa3aTbCA HE TONIbKO OTAauu
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noKasaHWin NpoTuB cebs caMoro 6e3 pucka NoABeprHyTbCA NPoLeccyanbHo-
MY NPUHY>XXAEHWIO, HO M OT aKTUBHOTO yUacTus B 1H06bIX ApYyrnx npoleccy-
aNbHbIX AeACTBUAX, HAMpaBieHHbIX Ha 06HapYXXeHMWe 1 3aKpenseHne aoKasa-
TeNbCTBEHHOW MH(OPMALMK: OCBMAETENLCTBOBAHWUN, MONYYEHUMN 06pa3LoB
LNA CPaBHUTENLHOTO UCCNEfOBaHUSA, MPeabABNEeHNA 419 ONO3HAHUA UT.A
MocnefHee cyXaeHue npeacTasnsetcs 60see TOUHbIM. Kak 0TMeUYeHO BblLLe,
yyacTue CBU/ETe s BYTr0/JIOBHOM MPOLLecce He OrpaHMyMBaeTCA JOMNPOCOM,
cnefoBaTefibHO, A0/KHbI ObITh YCTAHOBAEHbI FapaHTUK, YTO U NPU NPOU3-
BO/CTBE UHbIX CNeACTBEHHbIXAENCTBUI OH CMOXET BOCMO0Mb30BaThCA Npu-
BUNErneli NPOTUB CaMO0BBUHEHNS.

B ocHOBe 3T0# pa3HOBUAHOCTMW CBUETENbCKOrO UMMYHUTETA TOXE fe-
XKaT HPaBCTBEHHbIE COOOPaXeHUs: HerymMaHHo TpeboBaTh OT Ye0BeKa, YTo-
6bl OH MOJ Yrpo30i4 YroN0BHOM OTBETCTBEHHOCTU N3061MYan ceba B coBep-
WEeHWKN NpecTynneHns. Takoe NosoXXeHUe He COOTBETCTBYET U 3aKpernJieH-
HOW B 3aKOHe Npe3ymnuuu HEBUHOBHOCTHM (CT. 49 KoHCcTUTyumm P®, ct. 4
YK P®), B03n0XNBLLEN 06593aHHOCTb A0Ka3blBaHWS BMHbI 0OBUHSAEMOT O Ha
06BUHUTENA. I XOTA B HOpMax 3aKoHa peyb UAET 0 HEBUHOBHOCTY OOBUHSE-
MOTO, MOKa OHa He J0Ka3aHa W He yCTaHOB/EHA NPUTOBOPOM CY[a, NMOSoXe-
HUA NPE3yMMNLuMM HEBUHOBHOCTM BMOJIHE MPUMEHUMbI U K CBUAETENt0. VB
4. 2cT. 14YNK P® npAmo BbITEKAET, YTO 6peMs JOKa3bIBaHUS BUHbI LA
NEeXUT He Ha HEM CaMOM, a Ha CTOPOHE 06BUHEHNS.

BTopas cTOpoHa CBUAETENIbCKOTO UMMYHUTETA —1PaBO He CBUAETESb-
CTBOBATb MPOTMB 6/IN3KNX POACTBEHHUKOB. T, 14. 4cT. 56 Y MK P®, onupa-
ACb Ha (hOPMY /Ty CBUAETENLCKOTO UMMYHUTETA, 3aKpenneHHyto B n. 40cr.5
YMNK PO, gns onpegeneHns Kpyra 61n3Kux pogcTBEHHUKOB OTCbINaeTK M. 4
cT. 5¥YMK P®, KoTopas K TaKOBbIM OTHOCUT Cynpyra, Cynpyry, poauTene,
fleTeld, yCbIHOBUTENEW, YCbIHOBEHHbIX, POAHbLIX 6PaTbeB U POAHbIX CECTEP,
fAefylwKky, 6abyLiKy, BHYKOB.

Mo gelicTByHOLLEMY 3aKOHOAATENLCTBY, CBUAETENbCKUIA UMMYHUTET He
pacnpocTpaHsAeTCs HanL, paHee Haxo4MBLUMXCSA B 6payuHbIX OTHOLLEHUSIX, &
3aTeM pa3BeeHHbIX, a TakxXe HauL, NPOXMBaKLLMX B PAKTUYECKUM Gpake.
OH orpaHuyeH 3aKoHOoaTelbHO ONpefeneHHbIM NepevyHemM 6/IM3KNX poa-
CTBEHHUKOB. Tem He MeHee, MPeA/IoXEeHNS 0 pacllupeHnn nNpeaenos aei-
CTBUSA CBUAETE/IbCKOTO MMMYHUTETA HEO4HOKPATHO MNOAHVMANIUCH B HOpU-
Andeckoi nutepatype. Tak, ®.A. Araes 1 B.H. Many3o npeanaratT 0CBO-
60)KaaTb OT 0693aHHOCTM AaBaTb MOKa3aHUsA TeX CYObLEKTOB, Y KOTOPbIX y3bl
POLCTBEHHbIX Y CBOWCTBEHHbIX OTHOLIEHWIA B CUTY MECTHBIX MU HaLMo-
HaNbHbIX TPaAULMI 1 06blvaeB HOCAT 6onee WNPOKNIA xapakTepZr. CxogHoro
MHeHUA npugepxnsaetca O.A. 3ailLeB, KOTOPbIA CUUTAET, UTO NepeyeHb Tex,
KTO 06/1aaeT NpaBOM Ha CBMAETENbCKUIA UMMYHUTET, MOXeT 6bITb pacLuu-
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PeH 3a CHeT NOMOJIBAEHHbIX, 06PYYEHHbIX, UHbIX 6IU3KUX, HE OTHECEHHbIX
3aKoHOoaaTenem K 61M3KUM poacTBeHHUKaMZB 3ameTum, yto YN K P®, no-
MWMO YNOMWHaHNA 0 6IM3KNX POACTBEHHMKAX, AaeT onpeaeneHne n «6ams-
KUM inLam», 0THOCS K HUM NUL, COCTOSALWNX B CBONCTBE CO CBMAETENEM,
aTaKXe 1L, XXN3Hb, 340P0OBLE 1 61aronoslyyme KOTopbIX 4OPOr CBUAETENIO
BCUY CNOXMBLLUNXCS IMYHbIX OTHOLWEHMIA (M. 3¢T. 5). OTa hopmynnpoBka
MO3BONSAET CUUTATD, UTO MPEAN0XKEHMA O paclUMPEHUN Kpyranuy, HajeneH-
HbIX CBUETENbCKUM UMMYHUTETOM, ONpaBAaHbl, TaK Kak BO BCeX 0603Ha-
YeHHbIX CUTYaLmnax peyb UaeT 0 eCTECTBEHHOM CTPeMJIEHUN CBULETENA He
YyAnM4aTh CBOMMU NOKA3aHUAMM 6AU3KUX EMY B CUY pasHbIX NPUYUH UL 2D
3aMeTum, 4TO MO TaKOMY MyTU NAET 3aKOHO4AaTE/IbCTBO HEKOTOPLIX 3apy-
6exHbIX rocygapctes CnegyeTt, NO3TOMY, 4ONOAHUTL M. 14. 4¢T. 56 YK
P®, yka3as, 4TO NpaBOM Ha 0TKa3 0TAa4yun NoKasaHuin, NOMUMO CBUAeTeNs
nero 6IM3KUX POLCTBEHHUKOB, HaZleNIeHbl TAKXKe N1La, 6narononyyme KoTo-
PbIX 4OPOro CBUAETENIO, @ UMEHHO: NOMO/B/IEHHbIE 1 06PYyYEHHbIE CO CBUE-
Tenem, 6bIBLLINIA cynpyr (cynpyra) cBUAeTeNs, CBOAHbIE U HEMNOMHOPO4HbIE
OpaTba U CECTPbI CBMAETENS, NNLA, HAX0AALW NeCs BOTHOLLIEHMNN CBONCTBA,
aTaKkxe nua, Haxogdawmecs B PakTUYecKMX 6payHbIX OTHOLLEHUAX.

Monpobyem onpefennTb, B KAKOW MOMEHT BO3HMKAET NpaBo Ha CBUAe-
TENbCKUIA UMMYHUTET.

A.C. lexxHeB, B.B. KanbHMLKMI nonaratoT, YTO OHO BO3HMKAeTe MOMEH-
TanosBNEHNS HOPUANYECKMX OCHOBAHWIA cUUTaTb ONpeaeeHHoe N0 6113-
KM POACTBEHHUKOM IN60 CYNPyrom, TO eCTb C MOMeHTa BCTYM/IEeHUS B 6pak,
perncrpaymnm haktayCctaHOBNEHNA YCbIHOBIEHUSA, POXAEHNSA. ABTOPbI CHU-
TatoT, YTO BOCMO/Mb30BATHCA UMMYHUTETOM MOXHO Kak B TeX C/iyyasx, Korga
OCHOBaHMe K 0TKa3y 0Tauu nokasaHuii CyLL,eCTBOBA/IO YXKe KO BPEMEHM CO-
BEPLUEHMA NPECTYN/IEHUA, TaK M KOT4a OHO BO3HUKJ/IO NO3Xe —KO BpeMe-
HM npoussofcTBagonpocail

Takas no3nMuus NpeAcTaBAsSETCA He COBCEM TOYHOW. [lymaeTcs, 4To npa-
BO Ha CBUAETENbCKUIA MMMYHUTET, UCX0AA U3 CMbIC/a 3aKOHa, eCTb NPaBo
npoueccyasnbHoe, CnejoBare/ibHO, BO3HMKaeT OHO O4HOBPEMEHHO C MosABJie-
HVeM npoLeccyanbHON PUrypbl CBUAETENS, TO €CTb B MOMEHT BbI30Ba 1nLa
Ha[0npoc B Ka4yecTBe cBMAeTeNns. VICKNoYeHne COCTaBNAOT Cyyau, Korga
noc/e BbI30Ba INL,a B KAYeCTBE CBUAETENS KPYT ero 6/1M3KnX poacTBEHHUKOB
pacLimnpseTcs (coctosnacbperncrTpaumns 6paka, ycolHoBNeHne U T.4.). Bugu-
MO, 3[leCb MPaBO Ha CBUAETEeIbCKUIA UMMYHUTET OyeT N0SABAATLCA, KaK OT-
MeyaroT aBTOPbIl, B MOMEHT YCTAHOB/IEHUS OPUANYECKMX OCHOBaHUI, Npej-
CTaBNAOLWMX NNLY NPABO Ha 0TKA3 0TAAauYN NOKasaHUiA.

BT1ex>Ke cnyyaax, KOrga Lo nepBoHayvasibHO He BOCMO/1b30BasioCh npa-
BOM Ha CBUAETENIbCKUIA UMMYHUTET M AaeT NOKa3aHus, HO 3aTeM MEHSET CBOO
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MO3MLNIO 1 peLlaeT BCe-Takun BOCMO/1b30BATLCA CBOUM MPaBOM, OHO LO/MKHO
6bITb eMY NpefoCTaBAeHO. XOTS YeTKOro NpesnucaHuns B 3aKOHe Ha 3TOT Cy-
yali HeT, f;yMaeM, 4TO NPaBo Ha CBUAETENbCKUA UMMYHUTET HOCUT ANALMIA-
CA XapaKTep 1 COXpaHAeTCsA Ha NPOTAXEHMM BCErO NpoLecca, He3aBMCHMMO OT
TOro, YTO INL,0 B ONpeAeieHHbIn MOMeHT 0TKa3anoch 0T 3Toro npasa. YK
P® BcT. 11 npegycmaTpuBaeT, 4YTo B C/lydae cornacus nuu, 06nagatowmx
CBUAETENbCKMM UMMYHUTETOM, flaTb MOKa3aHund, 03HaBaTe b, Cef0BaTe/lb,
NPOKypop 1 cyf 0653aHbl NpesynpesuTb 3TUX SIML, 0 TOM, YTO UX NOKa3aHus
MOryT UCMO/1b30BaTLCA B KAYECTBE A0Ka3aTeIbCTB B X04€ Aa/bHEMLLIEero npo-
N3BOLCTBA M0 YrON0BHOMY Aeny.

B03MO0OXHa 1 NPOTMBOMNOJIOXKHAA CUTYaLMA —KOrAa InL0 UCMO0/b30Ba/10
NpaBo Ha CBMAETENbCKNIA UMMYHUTET U 0TKa3anocb OT fayun noKasaHwui,
HO NMOTOM BCe-TaKu pewwmnno ux fate. fonaraem, 4to B 3TOM C/iyyae n1uo
[0OMKHO ByeT No CBOEN MHULMaTNBe 3a9BMTb X04aTalNncTBO O JONPOCE ero
B KayecTBe CBMAETENA U B CIy4yae YA0BNETBOPEHUS X04aTaliCTBA CMOXET JaTh
nokasaHus.

CyllecTBEHHOE 3HaUYeHME MEET pa3peLleHne BONpoca o npeiMeTe CBuje-
TeNbCKOro UMMyHuTeTa. Tak, . CMUPHOB nofaraeT, YTo KPyr akTuyec-
KX AaHHbIX, 0 KOTOPbIX CBUAETE/b BIpaBe yMO14aTh UM 0TKa3aTbCs CBULE-
TeNbCTBOBATH, LO/XKEH ObITb OFPaHWYEH TONLKO YTOMI0BHO-NPABOBLIMU UH-
Tepecamu JonpawinBaemMoro 1 ero 6,iM3kux. B 4aCTHOCTU, OH BbICKa3bIBaeT
COMHeHVe B TOM, YTO CBMAETEe/Ib BNpaBe ymanunsaTb O NMpaBOMEPHbIX,
HO aMopabHbIX AeACTBUAX3 Bpsg v 370 MHEHME MOXHO MPU3HATb BEPHbIM.
Begp cT. 51 KOHCTUTYUUKN PP He orpaHU4mnBaeT ee NPUMEHEHNWE TO/bKO Cie-
poli paccnefoBaHua NpecTynaeHunii u oTnpasneHua npasocyaus. Cnenosa-
TeNbHO, HeAONYyCTUMO TpeboBaTb OT FrpaXaaH coobuatb 0 cebe 1 cBOMX 6/n3-
KX POACTBEHHUKaxX Nt0Oble CBeleHNs HeraTUBHOI 0 XapakTepa. Ho NockonbKy
BPEAHOCTb («HEraTMBHOCTb») CKPbIBAeMOW 0 cebe 1 CBOUX B/IN3KNX POLCTBEH-
HUKax MH(OopMaL MM MOXKET OLLEHUTb TO/IbKO CyObeKT npaea, npegycmoT-
peHHoro cT. 51 KoHcTutyumm P®d, 1o aTa cTaThst hakTUUYECKN AaeT BOSMOX-
HOCTb CKPbIBATb IIOOYI0 HEraTUBHYIO UH(OPMaLUtO.

M bl pacCcMOTpenu CBUAETENLCKUA UMMYHUTET Kak NpaBo nLa He 4aBaTb
nokasaHWa NpoTuB ce6s 1 CBOUX BNU3KUX POACTBEHHMKOB (M. 14. 4cT. 56
YMNKP®). Takoit MMMYHUTET NpefocTaB/ieH BCeM 6e3 UCKIOYeHNS cBuie-
TeNAM 1 NO3TOMY MOXKET ObITb Ha3BaH abCcoNtOTHLIM. HOB onpegeneHnu ato-
ro NOHATUS, gaHHoro B n. 40 c1. 5 YTMK P®, cogepxuntcs hopMynnposka
0 MpaBe NnLa He faBaTb NOKa3aHUA «TAKXe B MHbIX Cyyasax, NpesyCcMoTpeH-
HbIX HacToALW MM Kogekcom». MOXHO CUMTaTb, YTO B3TON HOpMe 3aKOHOAa-
Te/lb UMeeT B BUAY NPaB0o, KOTOPOE MOXHO 0603HaYNTb KaK OTHOCUTE/IbHbIT
UMMYHUTET, BTO BPEMA KaK abCONMOTHbIM UMMYHUTETOM C/efyeT cuuTaTh



NpaBO CBMAETENA 0TKa3aTbCA 0TAa4YN NOKa3aHWiA B060I NpoLieccyanbHOl
cuTyauumm.

OTHOCMTENbHbI UMMYHUTET, B OT/IMUMNE OT aBCONMOTHOTO, HOCUT 06l e-
NpaBOBO XapaKTep, TO eCTb AeCTBYET HEe TONbKO B Chepe yroN0BHOIo Npo-
Liecca, HO 1 B0 6O NpaBoOXpaHseMol chepe 1 COCTOUT B 3aKPEMIEHHOM
3aKOHOM MpaBe 1 06593aHHOCTM ONpeseneHHbIX TN XPaHUTb NPodeccuoHanb-
Hy'0 TaliHy.

Takas 0653aHHOCTb AeTasn3MpoBaHa B pa3/IMyHbIX NPaBOBbLIX aKTax.
Ee HopmaTnBHOI OCHOBOW sABNsieTcA YKa3 Mpe3sngeHta Pd Ne 188 oT
06.03.1997 r., B KOTOPOM YTBEPXEH NepeyeHb CBeAeHUI KOHNAeHLnanb-
Horo xapaktepa. K HMM, BYaCTHOCTU, OTHOCATCA U CBEAEHUNS, CBA3aHHbIE
cnpoeccnoHanLHOM feATeNbHOCTbIO, AOCTYM K KOTOPLIM OFpaHWyeH B CO-
oTBETCTBUM C KOHCTUTYUMeR Poccuiickoin deaepauunn n degepanbHbIMy 3a-
KOHamu (BpayebHas, HoTapuanbHas, afBoKaTcKas TaiHa U T.4.); a TakXXe CBe-
[leHuns, CBA3aHHbIE C KOMMEPUECKOW feATeNbHOCTbIO, OCTYN K KOTOPbLIM Or -
paHuMyeH B COOTBETCTBUU € MpaxgaHCKMM Kofekcom Poccuiickoin depepa-
umn 1 hefepanbHbIMM 3aKOHaMK (KOMMepYecKas TaliHa). 3To 06Llee npaBo-
BOE MO/10XKEHNE KOHKPEeTU3NPOBAHO B OTAE/bHbIX 3aKOHOLATEe/bHbIX aKTaxX.

Tak, BCOOTBeTCTBUYU cO CT. 16 OCHOB 3aKoHOo4aTenscTBa PP 0 HOTapuare
0T 11.02.1993 r. No 4462-1, HoTapuycC 0653aH XpaHUTb BTaliHe CBeAeHMS,
KOTOpbIe CTa/In EMY U3BECTHbI B CBA3W C OCYLLLECTB/IEHWEM ero npogdeccuo-
HaslbHOW geATenbHOCTU. OLHaKO B COOTBETCTBMM €O CT. 5 OCHOB CNpaBKy
0COBEPLUEHUMN HOTapMasbHbIX 4eNCTBUIA BblAAKOTCA N0 TPebOBaHMIO Cyaa,
NPoKypaTypbl, OpraHoB CNeACTBUA, B CBA3M C HAXOAALWMMCS B UX NPON3BOS-
CTBEYT0/I0BHbIM U rpaxgaHckum enom33 ECTECTBEHHO, YTO HOTapuyc, Bbl3-
BaHHbIA NPU TaKUX 06CTOATENLCTBAX ANA 4ONPOCA B KAYECTBe CBUAETENS,
HeceT 06513aHHOCTb AaTb NoKa3aHuUA. CneaoBaTeNbHO, CBUAETENbCKUA UM-
MYHUTET HOTapuyca BO3HMKAeT B MOMEHT NOJIyYEHUS TALLOM CTaTyca HoTa-
prycau MOXeT NPeKpaTUTLCH B MOMEHT Havana Npou3BOACTBA MO YTroN0BHO-
My Zeny.

Ct. 16 OcHOB 3akoHOpgaTenbctTBa P® 06 oxpaHe 340pOBbS FpaxaaH
07122.07.1993 1. Ne 5487-1 npegycmaTpuBaeT, YTO NpeLocTaB/eHne Meaun-
LIMHCKMMM pabOTHMKaMM CBEIEHNIA, COCTaBAAIOLLIMX BpayebHYyto TaliHy, 6e3
cornacusa rpaXxaHnHa unu ero 3aKOHHOro npeAcTaBuTeNs 4OMNYyCKaeTcsa no
3anpocy opraHoB A03HaHUA U CNeACTBUSA, NPOKYpopa U Cya B CBA3M C NPOBe-
JeHneM paccnefoBaHua unu cyaebHblM pa3bupatenbcTeom. [laHHas HopMma
03Ha4aeT, YTO CBMAELTENIbCKUA UMMYHUTET INL, UMEIOLLUX AUMJIOM O MeAN-
LIMHCKOM 06pa3oBaHunu, BO3HWKAET C Ha4anoM UX NpotheccnoHanbHoM ges-
TeNbHOCTU M MpeKpaLLlaeTcs B MOMEHT BO36YXX/AeHWSA YrO/I0BHOTO flena, CMe-
HASICb HA 06A3aHHOCTbL NpeACcTaBUTL OpraHaM paccnefoBaHus 1 cysly Heo6xo-
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OUMYI0 MHGOpMaLMio, a NPU BbI30BE K OpraHaM pacciiefoBaHuns u B Cyq -
[aTb CBMAETENbCKNE MOKa3aHNA.

® 3 «O KOMMepUeCKoit TaHe» 0T 29.07.2004 r. Ne 98- 3 B cT. 6. onpe-
[ensieT, yto obnagatens MHPopmaL M, CoCTaBNAOLLE KOMMEPYECKYHO Tald-
HY, aTak)Xe opraHbl rocyJapCTBEHHOM BNacTU, NHble rOCYAapCTBEHHbIE Opra-
Hbl, OpraHbl MECTHOIO CaMOYMpaBaeHUs, NONyUUBLLINE TaKy MH(OpMaLuto,
0653aHbl NPefoCTaBMTh 3TY MH(OPMALMIO MO 3aNpocy CyA0B, OpraHoB Npo-
KypaTtypbl, OpraHoB npejBapuTenbHOro CAeACcTBUSA, OPraHoB A03HaHMA Mo
fenam, HaxoaAaLWnMCS B UX MPON3BOACTBE, B MOPSALKE Y HA OCHOBAHMSAX, KO-
TOpble NpefyCMOTPeHbI 3aKOHO4aTeIbcTBOM Poccuitckoii ®egepavuu. [p
NoNy4YeHnsa TaKoro 3anpoca AeicTBYeT 3anpeT pasrnalleHns KOMMePUeCKol
TaiHbl.

CT. 26 ®3 «O H6aHKax M 6AHKOBCKOW feAaTenbHOCTM» OoT 02.12.1990 r.
Ne 395-1 onpefenser, YTO CNPABKW Mo OnepaymsamM 1 CHETaM HOPUANYECKMX
UL, TPAXaH, OCYLLEeCTBASIOLMX NPeANPUHNMATE/LCKYIO AeATelbHOCTb 663
06pa3oBaHNA PUAMYECKOTO NMLa, (HU3NUYECKUX UL, BbISAKOTCS KPEAUTHO
opraHmsaumei sTUM nLam, cygam, a npum Haau4vmMm coranacus NpoKypopa-
opraHam npeABapuTenbHOro CNeAcTBUA NO AenaM, HaxoAALWMMCS B UX Mpo-
nssopacTeed

Monaraem, YTO HOCMTENM KOMMEPYECKOMN N 6aHKOBCKOI TaliHbl MoMTyYa-
0T NPaBO Ha CBMAETENIbCKUIA UMMYHUTET B MOMEHT Ha3HauYeHMWs Ha onpege-
NEeHHY0 JO/MKHOCTL, KOTOpas npejnonaraet BO3MOXHOCTb AOCTYMa K Takol
TaiiHe. B BbllLenepeyncneHHbIX akTax ynoMMHaeTcs, YTo 3anpoc feNaeTcsa no
fenam, HaxoAALMmMcs B NPOM3BOACTBE OPraHOB paccnefoBaHms. IT0 03Haua-
€T, 4UT0 0 Ha4yana NPon3BOACTBA, TO ECTb HAaYasa paccnefoBaHUs u cyaebHOro
pasbupaTenbCcTBa Mo Yyrono0BHOMY Aefly, COOTBETCTBYHOLLME LA 0653aHbI
XPaHWUTb OBEPEHHYIO UM TaiHy. A TONbKO Noc/e BO30YXAEHWA YrofioBHOro
fenajgeincTeme UMMYHUTETA NPeKpaLLaeTcs U BOSHUKaeT 0653aHHOCTb COOT-
BETCTBYIOLLEr0 NMLa ABUTLCSA Ha JONPOC M jaTb NOKa3aHuA.

BcooTBeTcTBMM C 3aKOHOM P® «O cpefcTBax MacCcoBOW MHDOpMaLmn»
0T 27.12.1991 r. Ne 2124-1 pepakuns 06s3aHa COXPaHATb BTaiHe NCTOUHMK
MHGOpMaLMK 1N He BNpaBe HasbiBaTb N0, NPELOCTABUBLLEE CBEAEHNS,
3a UCK/IIDUEHMEM C/lydas, KOr[a CoOOTBETCTBYIOLee Tpe6oBaHWe NOCTYNuI0
OT Cy/a B CBA3W C Haxo4ALWMMCS B ero nponssoactee gesiomdb 3aMeTUM, Uto
0643aHHOCTb MPeACcTaBUTb MH(OPMaLMIO B NOAOBGHbIX CyvasX BO3/0XKEHa Ha
pefakLuio, a He Ha KOHKPeTHOT 0 XXypHanucTta. 3 aToro cnefyer, uTo byay-
UM BbI3BAHHbIM K C/TIE0BATENI0 M jaXe B CYf KYpPHAANCT BNpaBe B CBOWX Mo-
Ka3aHWAX 0TKa3aTbCs OT OrflalleHUs UMeHN CBOero nHopmartopa. U gaxe
pefakumsa B CTaguMu NpeaBapuTeNibHOro paccnefoBaHns 06g3aHa XpaHnTb
NoAo6HbIe CBEfieHNS BTaliHe.
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O653aHHOCTb XpaHUTb NPOGECCUOHANBHYIO TalHY feTann3npoBaHa, Kpo-
Me TOro, B TaKMX HOPMATUBHbIX aKTax, Kak 3aKoH «O HanorosbIX OpraHax
P®»0121.03.1991 1. Ne 943-1% cT. 139K P® (YacTb nepsas) 0121.10.1994r.37,
n. 4cr. 10degepansHoro 3akoHa P® 0121.11.1996 1. No 129-d3 «O byxran-
Tepckom yyete»3B n. 4 ¢T. 5, 8 16 3akoHa PP ot 21.06. 1993 r. «O rocy-
[lapCTBEHHON TallHe» 3P cT. 12 deaepanbHOro 3akoHa P® ot 12.08.1995 r.
No 144-®3 «O6 onepaTUBHO—PO3bICKHON AeATEeNbHOCTU»A0, B NepeyHe
CBeJEHWIA, OTHECEHHbIX K TOCYapCTBEHHOW TaliHe, YTBEPXAEHHOM Y Ka-
3oM Mpe3mpeHTa P® oT 30.11.1995 r. Ne 120341 a TakXXe gpyrmux Hopma-
TUBHbIX aKTax.

Cymmupys BblLLEeCKa3aHHOe, MOXHO 3aK/Il04nTb, YTO, B OTIMYKE OT abco-
NIOTHOTO, OTHOCUTENIbHbIA UMMYHUTET B C(hepe yro0BHOIO CYyA0NPOM3BOS-
CTBa MMeeT B 60NbLUIMHCTBE Cy4YaeB OrpaHUYeHHOE NPUMEHEHWE U peannsy-
eTCA BYr0/I0BHO-MNPOLecCcyanbHON 4eATeNbHOCTYU B BUAE NOSTOXEHUA O TOM,
YTO Nepeymnc/ieHHble Bblle N1La 0643aHbl XpaHUTb NPOecCoHanbHYo Tak-
Hy 0 Onpe/ie/IeHHOr 0 NpoLeccyasibHOro MOMeHTa, BC/ef 3a KOTOPbIM HacTy-
naeT 0643aHHOCTb fjaTb NOKa3aHMA4L [epenoMHbIM ClnefyeT cuuTaTb MOMEHT
BO30Y>KJeHWs YrofI0BHOIO Aefa u Npou3BoACcTBa paccneosaHns. B nogoo-
HbIX Cly4asXx UMMYHUTET feliCTBYEeT TO/IbKO Ha 3Tare npoueccyanbHoi fes-
TeNbHOCTW, NpefLllecTBYOLW e akTy BO30YXAeHNS YTONOBHOIO fena, Npu-
TOM, OAiHAKO, YTO Ha 3TOM 3Tane npouecca cBujeTesieil BoOOLLE eLle HeT
Mpeyb MAET N ULLb 0 INLAX, BbI3BAHHbLIX A5 Aa4n 06bACHEHNA. HO B HEKOTO-
PbIX CAyYasaX (MMMYHUTET XXYPHANUCTOB) NPaBo Ha MOJIYaHWe COXpaHsaeTcs
1 Ha NOCNeAyoLWNX cTaanax npoyecca. Takoli UMMYHUTET OCHOBaH Ha 3aKo-
HOZATe/bHO 3aKpeneHHOW 0643aHHOCTY ONpPeaeNieHHbIX CYyObEKTOB XPaHUTh
NpoMeccMoHaNbHYIO0 TaliHy.
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